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Court of Appeals of the District of Columbia 


No. 5616. 

I 

Harry Kaufman, Appellant, 
vs. 

The Penn Mutual Life Insurance Company, a Body 

Corporate. 


a Supreme Court of the District of Columbia. 

At Law. 

j 

No. 80364. j 

The Penn Mutual Life Insurance Company , a Body 

Corporate, Plaintiff, j 

vs. 

Jack M. Goldsmith, Harry Kaufman, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Co^rt of the Dis¬ 
trict of Columbia, at the City of Washington^ in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. 

i 

Filed October 12,1931. j 

In the Supreme Court of the District of Columbia, Holding 
a Special Term as a Circuit Courtj. 

At Law. 

No. 80364. | 

The Penn Mutual Life Insurance Comply, a Body 

Corporate, Plaintiff, 


vs. 


Jack M. Goldsmith, Harry Kaufman, Defendants. 

1. The plaintiff, The Penn Mutual Life Insurance Com¬ 
pany, a body corporate, chartered under the laws of the 

1—5616a 
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State of Pennsylvania, bv its attorneys, sues the defend- 
ants, Jack M. Goldsmith and Harry Kaufman, for that the 
defendant Jack M. Goldsmith by his certain promissory 
note, bearing date on the 15th day of May, 1926, promised 
to pay to the order of the plaintiff, five years after date, the 
sum of One Hundred and Twelve Thousand Five Hundred 
(112,500) Dollars, vrith interest at five and one-half (5%) 
per centum per annum until maturity, payable semi¬ 
annually, and with interest on said principal sum after 
maturity, if not then paid, at the rate of eight (8) per 
centum per annum until paid, and each instalment of in¬ 
terest to bear interest after its maturity, if not then paid, 
at the rate of eight (8) per centum per annum; said prin¬ 
cipal and interest payable at the office of the plaintiff in 
Philadelphia, Pennsylvania, in gold coined money of the 
United States of America, of the standard of weight and 
fineness at the date of said note, or its equivalent, at the 
option of the plaintiff; and for that the defendant Harry 
Kaufman, simultaneously with the making of said promis¬ 
sory note bv the defendant Jack M. Goldsmith, as a 
2 part of the transaction and before the delivery of 
said note to the plaintiff to take effect, for value 
received, did, by writing endorsed on said note, guarantee 
payment of principal and interest of said note as and when 
the same shall become due, and of anv extension thereof in 
whole or in part, accepting all its provisions, authorizing 
the maker, without notice to him, to obtain an extension or 
extensions in whole or in part, and waiving protest, demand 
and notice of protest; also agreeing that in case of non¬ 
payment of principal or interest when due, suit may be 
brought by the holder of said note against him, at the 
option of said holder, whether such suit has been com¬ 
menced against the maker or not, and that in any such suit, 
the maker may be joined with him, at the option of the 
holder; and for that the defendants, Jack M. Goldsmith 
and Harry Kaufman, did not nor did either of them nor 
any other person or persons for them or either of them, pay 
said note when and as the same became due and payable nor 
the interest thereon from the 15th day of October, 1929, 
except the sum of $397.98 paid on account thereof on the 
25th day of August, 1930 and the further sum of $102,- 
277.40, received from the trustees named in a certain deed 
of trust made by the defendant Jack M. Goldsmith and his 
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wife, conveying certain real estate in trust to secure the 
payment of said note, after the foreclosure of said deed of 
trust on, to-wit, the 14th day of October, 1930, leaving a 
remainder of the principal of said note in the sum of 
$15,589.82 unpaid on the said 14th day of October, 1930; 
and for that the said defendants, Jack M. Goldsmith and 
Harry Kaufman, did not nor did either of tfiem nor any 
other person or persons for them or either of them, pay the 
said balance of $15,589.82 when and as the samp became due 
and payable on the 15th day of May, 1931 i^or any part 
thereof, and the said defendants have not nor has either of 
them nor any other person or persons for them or 
3 either of them, since paid said sum jor any part 
thereof, although demand therefor has been made. 

Wherefore the plaintiff brings this suit ajid claims of 
the defendants the full sum of $15,589.82 yvith interest 
thereon at the rate of live and one-half per centum per an¬ 
num from the 15th day of October, 1930 to th& 15th day of 
May, 1931, and with interest on both said principal and 
interest at the rate of eight per centum per annum from 
the 15th day of May, 1931, besides the costs of this suit. 

2. The plaintiff, The Penn Mutual Life Insurance Com¬ 
pany, a body corporate, chartered under the laws of the 
State of Pennsylvania, by its attorneys, suep the defend¬ 
ants, Jack M. Goldsmith and Harry Kaufman] for that the 
defendants by their certain other promissory note, bear¬ 
ing date on the 15th day of May, 1926, promised to pay to 
the order of the plaintiff, five years after datp, the sum of 
One Hundred and Twelve Thousand Five Hundred (112,- 
500) Dollars, with interest at the rate of five and one- 
half per centum per annum until the maturity of said 
note, payable semi-annually, and with interest on said 
principal sum after maturity, if not then paid, at the rate 
of eight per centum per annum until paid, ea^h instalment 
of interest to bear interest after its maturity, if not then 
paid, at the rate of eight per centum per knnum; said 
principal and interest payable at the office ofj the plaintiff 
in Philadelphia, in gold coined money of the Ignited States 
of America, of the standard of weight and fineness at the 
date of said note; and for that the said defendants did not 
nor did either of them nor any other person oif persons for 
them or either of them pay said note nor j the interest 
thereon from the 15th day of October, 1929, except the sum 
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of $397.98 paid on account thereof on the 25th day of 
August, 1930 and the sum of $102,277.40 received from 
the trustees named in a certain deed of trust made 
4 by the defendant Jack M. Goldsmith and his wife, 
conveying certain real estate in trust to secure the 
payment of said note, after the foreclosure of said deed of 
trust, on, to-wit, the 14th day of October, 1930, leaving on 
the said 14th day of October, 1930 the remainder of the 
principal of said note in the sum of $15,589.82 unpaid, and 
which became due and payable, according to the tenor of 
said note, on the 15th day of May, 1931; and for that the 
defendants did not nor did either of them nor any other 
person or persons for them or either of them, pay the 
aforesaid sum of $15,589.82 when and as the same became 
due and payable nor the interest thereon nor any part 
thereof, and the said defendants have not nor has either of 
them nor any other person or persons for them or either 
of them, since paid said sum or the interest thereon or any 
part thereof, although demand therefor has been made. 

Wherefore the plaintiff brings this suit and claims of the 
defendants the full sum of $15,589.82 with interest thereon 
at the rate of five and one-half per centum per annum from 
the 15th day of October, 1930 to the 15th day of May, 1931, 
and with interest on both said principal and interest from 
the 15th day of May, 1931 at the rate of eight per centum 
per annum, besides the costs of this suit. 

SHEEHY & SHEEHY, 

Bv VINCENT A. SHEEHY, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

«•••••* 


State of Pennsylvania, To wit: 

I, Wm. H. Kingsley, having been first duly sworn accord¬ 
ing to law, on oath do depose and say that I am a 
5 citizen of the United States, a resident of the City 
of Philadelphia, State of Pennsylvania; that I am 
Vice President of The Penn Mutual Life Insurance Com¬ 
pany, a body corporate, chartered, organized and existing 
under the laws of the said State of Pennsylvania, having 
its principal office in the said City of Philadelphia, and I 
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am the duly authorized agent of said Compjanv for the 
purpose of making this affidavit and have knowledge of 
the facts hereinafter set forth; that The Penn I Mutual Life 
Insurance Company is the plaintiff named in tke foregoing 
and annexed declaration which is about to bq filed in the 
Supreme Court of the District of Columbia, ar d said Com¬ 
pany has a good cause of action against Jack M. Goldsmith 
and Harry Kaufman who are named as defendants in said 
declaration, and the grounds of such action are as follows: 

That on or about the 15th day of May, 1926 the said Jack 
M. Goldsmith became and was indebted to said Company in 
the sum of $125,000.00, for money lent to him by said Com¬ 
pany, and for which said amount he executed and delivered 
to said Company his four certain promissory notes, bear¬ 
ing date on, to-wit, the 15th day of May, 1926, numbered 
from one to four, respectively, note numbered one being 
for the sum of $2,500, notes numbered two and! three being 
for the sum of $5,000 each and note numbered four being 
for the sum of $112,500; that said notes were n^ade payable 
to the order of The Penn Mutual Life Insurance Company 
two, three, four and five years, respectively, after date with 
interest thereon from date until maturity at the rate of five 
and one-half per centum per annum, payable sepii-annually, 
and with interest on the principal of said not^s after ma¬ 
turity, if not then paid, at the rate of eight per centum per 
annum until paid, and each instalment of interest to bear 
interest after its maturity, if not then paid, at the rate of 
eight per centum per annum; that principal hnd interest 
of said notes were made payable at the dffice of said 
6 Company in the City of Philadelphia, Pennsylvania, 
in gold coined money of the United States of Amer¬ 
ica, of the then standard of weight and fineness, or its 
equivalent, at the option of said Company; that simulta- ' 
neously with the execution of said promissory notes by the 
said Jack M. Goldsmith and as a part of the Same trans¬ 
action and before the delivery of said notes tq said Com- , 
pany to take effect, the said Harry Kaufman by his writing v 
endorsed on each of said notes guaranteed payment of prin¬ 
cipal and interest of said notes, as and when the same shall 
become due, and of any extension thereof in ^hole or in 
part, accepting all its provisions, authorizing! the maker 
without notice to him to obtain an extension or { extensions 
in whole or in part, and waiving protest, demand and notice j 
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of $397.98 paid on account thereof on the 25th day of 
August, 1930 and the sum of $102,277.40 received from 
the trustees named in a certain deed of trust made 
4 by the defendant Jack M. Goldsmith and his wife, 
conveying certain real estate in trust to secure the 
payment of said note, after the foreclosure of said deed of 
trust, on, to-wit,! the 14th day of October, 1930, leaving on 
the said 14th day of October, 1930 the remainder of the 
principal of said note in the sum of $15,589.82 unpaid, and 
which became due and payable, according to the tenor of 
said note, on the 15th day of May, 1931; and for that the 
defendants did not nor did either of them nor any other 
person or persons for them or either of them, pay the 
aforesaid sum of $15,589.82 when and as the same became 
due and payable nor the interest thereon nor any part 
thereof, and the $aid defendants have not nor has either of 
them nor any other person or persons for them or either 
of them, since paid said sum or the interest thereon or any 
part thereof, although demand therefor has been made. 

Wherefore the plaintiff brings this suit and claims of the 
defendants the full sum of $15,589.82 with interest thereon 
at the rate of five and one-half per centum per annum from 
the 15th day of October, 1930 to the 15th day of May, 1931, 
and with interest on both said principal and interest from 
the 15th day of May, 1931 at the rate of eight per centum 
per annum, besides the costs of this suit. 

SHEEHY & SHEEHY, 
j By VINCENT A. SHEEHY, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

• •••••* 


State of Pennsylvania, To wit: 

I, Wm. H. Kingsley, having been first duly sworn accord¬ 
ing to law, on oath do depose and say that I am a 
5 citizen of the United States, a resident of the City 
of Philadelphia, State of Pennsylvania; that I am 
Vice President of The Penn Mutual Life Insurance Com¬ 
pany, a body corporate, chartered, organized and existing 
under the laws of the said State of Pennsylvania, having 
its principal office in the said City of Philadelphia, and I 
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am the duly authorized agent of said Compjany for the 
purpose of making this affidavit and have knowledge of 
the facts hereinafter set forth; that The Penn Mutual Life 
Insurance Company is the plaintiff named in the foregoing 
and annexed declaration which is about to bej filed in the 
Supreme Court of the District of Columbia, an|d said Com¬ 
pany has a good cause of action against Jack J\t. Goldsmith 
and Harry Kaufman who are named as defendants in said 
declaration, and the grounds of such action ar^ as follows: 

That on or about the 15th day of May, 1926 tjie said Jack 
M. Goldsmith became and was indebted to said Company in 
the sum of $125,000.00, for money lent to him % said Com¬ 
pany, and for which said amount he executed apd delivered 
to said Company his four certain promissory notes, bear¬ 
ing date on, to-wit, the 15th day of May, 1926, numbered 
from one to four, respectively, note numbered one being 
for the sum of $2,500, notes numbered two and three being 
for the sum of $5,000 each and note numbered four being 
for the sum of $112,500; that said notes were made payable 
to the order of The Penn Mutual Life Insurance Company 
two, three, four and five years, respectively, aftqr date with 
interest thereon from date until maturity at the rate of five 
and one-half per centum per annum, payable seipi-annually, 
and with interest on the principal of said notqs after ma¬ 
turity, if not then paid, at the rate of eight per jcentum per 
annum until paid, and each instalment of interest to bear 
interest after its maturity, if not then paid, at j the rate of 
eight per centum per annum; that principal ^nd interest 
of said notes were made payable at the office of said 
6 Company in the City of Philadelphia, Pennsylvania, 
in gold coined money of the United States of Amer¬ 
ica, of the then standard of weight and fineness, or its 
equivalent, at the option of said Company; tb|at simulta¬ 
neously with the execution of said promissory riotes by the 
said Jack M. Goldsmith and as a part of the same trans- \ 
action and before the delivery of said notes to! said Com¬ 
pany to take effect, the said Harry Kaufman byjhis writing v 
endorsed on each of said notes guaranteed paymbnt of prin¬ 
cipal and interest of said notes, as and when the! same shall 
become due, and of any extension thereof in whole or in 
part, accepting all its provisions, authorizing j the maker 
without notice to him to obtain an extension or; extensions 
in whole or in part, and waiving protest, demand and notice 
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of protest; also agreeing that in case of non-payment of 
principal or interest when due, suit may be brought by the 
holder of this note against him at the option of said holder, 
whether such suit has been commenced against the maker 
or not, and that in any such suit, the maker may be joined 
with him, at the option of the holder; that in order to secure 
the payment of said notes, when and as the same became 
due and payable, the said Jack M. Goldsmith and Frances 
K. Goldsmith, his wife, executed and delivered a certain 
deed of trust bearing date on, to-wit, the 15th day of May, 
1926, whereby they conveyed certain real estate in the City 
of Washington, District of Columbia, known as Lot 72 in 
Bradford’s subdivision of lots in Square 218, being prem¬ 
ises 1405 and 1407 I Street, Northwest, unto Lewis W. 
Steeble and E. Quincy Smith, in and upon certain trusts 
and among them in trust to sell said real estate at publio 
) auction upon any default being made in payment of any 
I of said notes or of any instalment of principal or interest 
thereon; that default was made in the payment; that de¬ 
fault was made in the payment of the said note numbered 
three, for the sum of $5,000, which became due and 
7 payable on the 15th day of May, 1930, and the semi¬ 
annual interest thereon from the 15th day of Octo¬ 
ber, 1929, and default was, also, made in the payment of the 
semi-annual interest on the said note numbered four, for 
$112,500, which became due, also, on the said 15th day of 
May, 1930; that thereafter the sum of $538.54 was paid on 
account of said indebtedness on the 25th day of August, 
1930 and the same was applied to the payment of the in¬ 
terest due on said note for $5,000 to the date of payment 
in the amount of $140.56 and the balance thereof, in the 
amount of $397.98, was credited on account of the overdue 
interest on said note for $112,500; that thereafter, no fur¬ 
ther payments having been made and said default having 
continued, the Penn Mutual Life Insurance Company, as 
holder of the promissory notes aforesaid, directed the 
aforesaid trustees to offer the said real estate for sale by 
public auction under the provisions of said deed of trust, 
which was accordingly done on the 14th day of October, 
1930 and said real estate was bid in by said Company, it 
being the highest and best bidder therefor, at and for the 
sum of $113,000; that after paying all proper costs, charges, 
commissions, expenses and unpaid taxes on said real estate, 
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the remainder of the said purchase price applicable to the 
payment of the indebtedness secured by saipl deed of trust 
was $107,444.07, of which said sum $5,166.p7 was applied 
by the said trustees to the payment of the [said note num¬ 
bered three and the interest thereon to the &ay of sale and 
the remainder, to-wit, $102,277.40 was applied as a payment 
on account of the aforesaid note numbered four for the 
sum of $112,500 and the interest thereon to the said day of 
sale, thus leaving a balance of the principal thereof unpaid 
in the sum of $15,589.82; that said balance became due and 
payable on the 15th day of May, 1931, the maturity date 
of said note, with interest thereon at the rhte of five and 
one-half per centum per annum froni the said 14th 
8 day of October, 1930, amounting tp the sum of 
$500.15, but the said balance of principal and interest 
were not paid either by the said Goldsmith pr Kaufman or 
either of them or by any other person or persons for them 
or either of them; that the said sum of $15,5$9.82 principal 
and the sum of $500.15 interest has since regained wholly 
unpaid and according to the tenor of said notie bear interest 
at the rate of eight per centum per annum dntil paid; that 
by reason of the premises, there is justly dup and owing to 
The Penn Mutual Life Insurance Company from the said 
Jack M. Goldsmith and Harry Kaufman thq full principal 
sum of $15,589.82 with interest thereon at the rate of five 
and one-half per centum per annum from tpe 14th day of 
October, 1930 amounting to $500.15, and with interest on 
both said principal and interest at the rate of eight per 
centum per annum from the 15th day of Majr, 1931, exclu¬ 
sive of all set-offs and just grounds of defense. 

WM. H. KINGSLEY. 

Subscribed and sworn to before me this 24 day of Sep¬ 
tember, A. D. 1931. 

W. A. PEFFljE, [seal.] 
Notary Public. 

My commission expires March 2, 1935. 

Pleas. 

s 

Filed October 28,1931. ! 

" # # # ♦ # # • 

- 

1. Comes now the defendant Harry Kaufman and for 
plea to the first count of said declaration, sa^s: that on or 



8 


HARRY KAUFMAN VS. 


about the 25th day of August, 1930, at the time that the 
alleged note was in default, by agreement in writing bind¬ 
ing on the plaintiff, for valuable consideration, the 

9 plaintiff extended the time of payment of an amount 
due thereon for a period of thirty days, without 

notice to, consent or knowledge of the defendant Harry 
Kaufman, and that the said extension of time of payment 
wias not made at the request, knowledge or consent of the 
maker of said note; that by reason thereof the defendant 
denies that the plaintiff is entitled to the sum claimed or 
anv sum whatsoever. 

ms 

2. And for further plea to the first count of said declara¬ 
tion, the defendant says that the note alleged in said dec¬ 
laration is numbered four (4) of a series of four (4) notes, 
all a part of the same transaction; that on or about the 15th 
day of May, 1930, note numbered three (3) in the sum of 
Five Thousand Dollars ($5,000.00) was overdue and un¬ 
paid and note numbered four (4) in said declaration al¬ 
leged was in default; that on or about the 25th day of 
August, 1930, by agreement in writing binding on the plain¬ 
tiff, for valuable consideration, plaintiff agreed with the 
owner of said property secured by said notes, grantee of 
the defendant Jack M. Goldsmith, whereby the plaintiff 
extended the time of payment of said notes for a period of 
thirty days; that the said extension was without notice to, 
consent or knowledge of the defendant Harry Kaufman and 
was not made at the request of, consent or knowledge of 
the maker of said notes; that by reason thereof the defend¬ 
ant Harry Kaufman was discharged of any liability on his 
said contract as alleged and the defendant denies that the 
plaintiff is entitled to the sum claimed or any sum what¬ 
soever. 

3. And for further plea to the first count of said declara¬ 
tion, defendant says that the plaintiff received on account 
of said obligation the sum of One Hundred and Thirteen 
Thousand Dollars ($113,000.00), realized from the sale of 
the property secured, and that the expenses incident to the 
sale of said property did not amount to over approximately 
One Hundred and Nine Dollars ($109.00); that upon a 

proper accounting and application of the sum rea- 

10 lized, without deduction for charges and expenses 
which should not be charged against the said sum, 

the amount would be sufficient to satisfy the claim of said 
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plaintiff; and by reason thereof the defendant denies that 
he is indebted to the plaintiff in the snm claimed or any 
sum whatsoever. 

4. And for further plea to the first count o^ said declara¬ 
tion the defendant says that by reason of thd failure of the 
plaintiff to duly notify defendant of default on the part of 
the maker of said notes or owner of said property secured 
by said notes until just prior to the foreclosure proceedings, 
and that by reason of lack of said notice and the lapse of 
time the defendant has been damaged in a sum equal to or 
in excess of the sum in said declaration claimed; that the 
proper application of the amount realized oil said security 
and the damage to this defendant occasioned by the lack of 
due notice is equal to or in excess of the balance claimed to 
be due. Wherefore the defendant denies th^t the plaintiff 
is entitled to the sum claimed or any sum whatsoever. 

5. And for further plea to said declaration and second 
count thereof the defendant denies that he maOe any promis¬ 
sory note as in said declaration alleged, and wherefore the 
defendant is not indebted to the plaintiff in the sum claimed 
or any sum whatsoever. 

HARRY KAUFMAN. 

PEYSER, EDELIN & PEYSER, 

THEODORE PEYSER, ! 

Attorneys for Defendant Harry Kaufinan. 

i 

11 Affidavit of Defense. j 

# * # # # # j * 

District of Columbia, To-wit: 

Harry Kaufman, being first duly sworn, according to law, 
deposes and says that he is one of the defendants in the 
above entitled cause of action, and has a good defense to 
the alleged cause of action, which defense is as follows: 
that affiant is informed, believes and therefbre avers and 
expects to prove at a trial of this cause that some time after 
the 15th day of May, 1930, and prior to th^e time of the 
foreclosure proceedings as set forth in said affidavit of 
merit and at the time that the alleged notes! Nos. 3 and 4 
were in default, the plaintiff, by agreement ip writing bind¬ 
ing on plaintiff, agreed with the owner of thb property se¬ 
cured by said notes, the grantee of the defendant Jack M. 
Goldsmith, for valuable consideration to extend the time 
of payment for a period of thirty (30) days, and did extend 
2—5616a 
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out notice to him obtained or granted to any other party 
or parties or subsequent owner or owners of the property. 
That on or about the 6th day of June, 1927, the said Gold¬ 
smith, grantor in said deed of trust, maker of said note, 
conveyed the said property to Rita R. Childress, herein¬ 
after referred to as the grantee, and all payments made on 
said obligation were made by the said Rita R. Childress 
or by her agents or representatives on her behalf; that the 
grantee or her agents or representatives on her behalf, re¬ 
ceived all the rents, issues and profits from said property; 
and the said plaintiff, knowing these facts and knowing that 
the said Goldsmith did not have any further interest in said 
property, and knowing the defendant’s alleged guaranty, 
was made solely because of the said Goldsmith’s ownership 
of said property, did deal, negotiate and recognize the said 
grantee as the party principally liable and to whom it would 
have to look for the payment of the said obligation, all in 
accordance with the terms of the said deed of trust. That 
at the time of the default in said obligation as more par¬ 
ticularly referred to in the declaration, the said Goldsmith 
was and is in a precarious financial condition and unable 
to respond to the claim then existing or now existing, all 
of which was well known to the plaintiff. 

That some time after the fifteenth dav of May, 1930, and 
just prior to the time of the foreclosure proceedings as re¬ 
ferred to in the declaration and at the time that the alleged 
notes were in default, the plaintiff by agreement in writing 
binding upon the plaintiff, agreed with the owner of the 
property secured by said notes, the grantee hereinbefore 
mentioned, for valuable consideration, extended the time 
of payment of said note for a period of thirty days, 'with¬ 
out notice to, consent of or knowledge of this defend- 
15 ant; that the said extension was granted without the 
request, consent or knowledge of the maker of said 
note and in violation of defendant’s alleged contract; and 
that by reason thereof this defendant was discharged from 
any and all liability on the said alleged contract, and de¬ 
fendant denies that the plaintiff is entitled to the sum 
claimed or any sum whatsoever. 

2. And for further plea to the first count of said declara¬ 
tion, the defendant says that the alleged obligation was 
signed by him as an accommodation to the maker of said 
note Jack M. Goldsmith without any consideration wliatso- 
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ever passing to him, and this fact was well known to the 
plaintiff in this cause; the several notes mentioned in the 
declaration, including the note and guaranty upon which 
the alleged action is based and the deed of tyust more par¬ 
ticularly referred to in the declaration, were all a part of 
the same transaction; that the said deed of [trust securing 
said note provided among other things that the rents, 
issues and profits are pledged to the payment of the debt 
and that the trustees or the party secured had the right to 
enter upon the said premises in the event of default even 
though there be no foreclosure, for the purpose of secur¬ 
ing the rents, issues and profits to apply on tile said indebt¬ 
edness; that the said deed of trust also provided that all 
covenants contained therein should be binding upon the 
assigns of the grantor; that in the event of default in the 
payment of either interest or principal, all of the notes 
would become immediately due at the election!of the holder; 
that in the event the property was require^ to be recon¬ 
veyed upon satisfaction of the obligation, the said deed 
should be to the grantor or parties claiming under him; 
and also that the party secured (plaintiff) may agree to 
an extension of time with the owner of the property, as¬ 
signs or grantees of Goldsmith, in which said event it shall 


not operate to release the said Goldsmith, the grantor. That 
the alleged guaranty signed by the defendant au- 
16 thorized the maker without notice to iguarantor, to 
obtain an extension or extensions in whole or ,in part, 
but that the said defendant did not agree to ^ny extension 
or extensions without notice to him obtained !or granted to 


any other party or parties or subsequent owijier or owners 
of the property. That on or about the 6th day of June, 
1927, the said Goldsmith, grantor in said deed of trust, 
maker of said note, conveyed the said property to Rita R. 
Childress, hereinafter referred to as the grantee, and all 
payments made on said obligation were made by the said 
Rita R. Childress or by her agents or representatives on 
her behalf; that the grantee or her agents dr representa¬ 
tives on her behalf, received all the rents, issues and profits 
from said property; and the said plaintiff, knowing these 
facts and knowing that the said Goldsmith did not have 
any further interest in said property, and knpwing the de¬ 
fendant’s alleged guaranty, was made solely decause of the 
said Goldsmith’s ownership of said property, did deal, 


| 
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the said time of payment, all without notice to, consent of 
or knowledge of the affiant; and that said extension was 
granted without the request, consent or knowledge of the 
maker of said notes; and that by reason thereof this defend¬ 
ant was discharged from any and all liability on his said 
alleged contract. That the affiant further says that the 
amount realized by the plaintiff from the sale of the prop¬ 
erty securing the said notes was One Hundred and Thirteen 
Thousand Dollars ($113,000.00) and that the expenses in¬ 
cident to said sale did not amount to over approximately 
One Hundred and Nine Dollars ($109.00); that the deduc¬ 
tions from said sale amounted to Five Thousand Five Hun¬ 
dred Fifty-five Dollars and Ninety-three Cents ($5,555.93) 
as in affidavit of merit it is made to appear, and says that 
said sum should have been applied on account of the obliga¬ 
tion of the maker of said note; and affiant is informed, be¬ 
lieves and therefore avers and expects to prove at a 
12 trial of this cause that the proper application of the 
amount realized on said property to-wit, One Hun¬ 
dred and Thirteen Thousand Dollars ($113,000.00) would 
substantially reduce, if not satisfy, any deficiency claimed. 
That the affiant further states that the plaintiff failed to 
notify this defendant of the default on the part of the maker 
of said notes or the owner of said property secured by said 
notes until just prior to the foreclosure proceedings, and 
that by reason of the lack of said notice and the said lapse 
of time, the defendant has been damaged in a sum equal 
to or in excess of any deficiency on account of the said ob¬ 
ligation. By reason of the premises the affiant says that 
he is not indebted to the plaintiff in the sum claimed or any 
sum whatsoever. 

, HARRY KAUFMAN. 

Subscribed and sw’orn to before me this 26th day of Oc¬ 
tober, 1931. 

[seal.] MAUD F. PAUL, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Friday, November 13, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins, 0. R. Luhring, Justices, presiding. 
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Upon consideration of the motion filed herein for judg¬ 
ment under the 73rd rule it is ordered that skid motion will 
be granted unless a substituted affidavit of defense is filed 
within ten (10) days hereof. 

WHEAT, 

Chief Justice . 

13 Substituted Pleas. 


Filed November 23, 1931. 


1. Comes now the defendant Harry Kaufman, and for 
plea to the first count of said declaration, |says: that the 
alleged obligation was signed by him as an accommodation 
to the maker of said note Jack M. Goldsmith without any 
consideration whatsoever passing to him, and this fact well 
known to the plaintiff in this cause; the several notes men¬ 
tioned in the declaration, including the note and guaranty 
upon which the alleged action is based and thb deed of trust 
more particularly referred to in the declaration, were all 
a part of the same transaction; that the said deed of trust 
securing said note provided among other things that the 
rents, issues and profits are pledged to the payment of the 
debt and that the trustees or the party secured had the right 
to enter upon the said premises in the event pf default even 
though there be no foreclosure, for the purpose of secur¬ 
ing the rents, issues and profits to apply on the said indebt¬ 
edness; that the said deed of trust also provided that all 
covenants contained therein should be binding upon the as¬ 
signs of the grantor; that in the event of default in the pay¬ 
ment of either interest or principal, all of tHe notes would 
become immediately due at the election of the holder; that 
in the event the property was required to be rejconveyed upon 
satisfaction of the obligation, the said deed should be to the 
grantor or parties claiming under him; and also that the 
party secured (plaintiff) may agree to an extension of time 
with the owner of the property, assigns or grantees of Gold¬ 
smith, in which said event it shall not operate to release the 
said Goldsmith, the grantor. That the alleged guaranty 
signed by the defendant authorized the maker without no¬ 
tice to guarantor, to obtain an extension or exten- 
14 sions in whole or in part, but that the $aid defendant 
did not agree to any extension or extensions with- 
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I 


out notice to him obtained or granted to any other party 
or parties or subsequent owner or owners of the property. 
That on or about the 6th day of June, 1927, the said Gold¬ 
smith, grantor in said deed of trust, maker of said note, 
conveyed the said property to Rita R. Childress, herein¬ 
after referred to as the grantee, and all payments made on 
said obligation were made by the said Rita R. Childress 
or by her agents or representatives on her behalf; that the 
grantee or her agents or representatives on her behalf, re¬ 
ceived all the rents, issues and profits from said property; 
and the said plaintiff, knowing these facts and knowing that 
the said Goldsmith did not have any further interest in said 
property, and knowing the defendant’s alleged guaranty, 
was made solely because of the said Goldsmith’s ownership 
of said property, did deal, negotiate and recognize the said 
grantee as the party principally liable and to whom it would 
have to look for the payment of the said obligation, all in 
accordance with the terms of the said deed of trust. That 
at the time of the default in said obligation as more par¬ 
ticularly referred to in the declaration, the said Goldsmith 
was and is in a precarious financial condition and unable 
to respond to the claim then existing or now existing, all 
of which was well known to the plaintiff. 

That some time after the fifteenth day of May, 1930, and 
just prior to the time of the foreclosure proceedings as re¬ 
ferred to in the declaration and at the time that the alleged 
notes were in default, the plaintiff by agreement in writing 
binding upon the plaintiff, agreed with the owner of the 
property secured by said notes, the grantee hereinbefore 
mentioned, for valuable consideration, extended the time 
of payment of said note for a period of thirty days, with¬ 
out notice to, consent of or knowledge of this defend- 
15 ant; that the said extension was granted without the 
request, consent or knowledge of the maker of said 
note and in violation of defendant’s alleged contract; and 
that by reason thereof this defendant was discharged from 
any and all liability on the said alleged contract, and de¬ 
fendant denies that the plaintiff is entitled to the sum 
claimed or any sum whatsoever. 

2. And for further plea to the first count of said declara¬ 
tion, the defendant says that the alleged obligation was 
sismed bv him as an accommodation to the maker of said 

o 

note Jack M. Goldsmith without any consideration what so- 
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I 

ever passing to him, and this fact was well known to the 
plaintiff in this cause; the several notes mentioned in the 
declaration, including the note and guaranty upon which 
the alleged action is based and the deed of tpist more par¬ 
ticularly referred to in the declaration, werfe all a part of 
the same transaction; that the said deed of trust securing 
said note provided among other things that the rents, 
issues and profits are pledged to the payment of the debt 
and that the trustees or the party secured had the right to 
enter upon the said premises in the event of default even 
though there be no foreclosure, for the purpose of secur¬ 
ing the rents, issues and profits to apply on the said indebt¬ 
edness; that the said deed of trust also provided that all 
covenants contained therein should be binding upon the 
assigns of the grantor; that in the event ofjdefault in the 
payment of either interest or principal, all of the notes 
would become immediately due at the election! of the holder; 
that in the event the property was required to be recon¬ 
veyed upon satisfaction of the obligation, [the said deed 
should be to the grantor or parties claiming under him; 
and also that the party secured (plaintiff) may agree to 
an extension of time with the owner of the; property, as¬ 
signs or grantees of Goldsmith, in which saic( event it shall 
not operate to release the said Goldsmith, the grantor. That 
the alleged guaranty signed by the defendant au- 
16 thorized the maker without notice to guarantor, to 
obtain an extension or extensions in whole or ,in part, 
but that the said defendant did not agree to any extension 
or extensions without notice to him obtained or granted to 
any other party or parties or subsequent owher or owners 
of the property. That on or about the 6th day of June, 
1927, the said Goldsmith, grantor in said of trust, 
maker of said note, conveyed the said property to Rita R. 
Childress, hereinafter referred to as the grantee, and all 
payments made on said obligation were made by the said 
Rita R. Childress or by her agents or representatives on 
her behalf; that the grantee or her agents cjr representa¬ 
tives on her behalf, received all the rents, issues and profits 
from said property; and the said plaintiff, knowing these 
facts and knowing that the said Goldsmith did not have 
any further interest in said property, and knowing the de¬ 
fendant’s alleged guaranty, was made solely "because of the 
said Goldsmith’s ownership of said property, did deal, 


i 

i 
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negotiate and recognize the said grantee as the party prin¬ 
cipally liable and to whom it would have to look for the pay¬ 
ment of said obligation, all in accordance with the terms 
of the said deed of trust. That at the time of the default 
in said obligation as more particularly referred to in the 
declaration, the said Goldsmith was and is in a precarious 
financial condition and unable to respond to the claim then 
existing or now existing, all of which was well known to 
the plaintiff. 

That the note alleged in said declaration is numbered 
four (4) of a series of four (4) notes, all a part of the 
same transaction^ that on or about the 15th day of May, 
1930, note numbered three (3) in the sum of Five Thou¬ 
sand Dollars ($5,000.00) was overdue and unpaid and note 
numbered four (4) in said declaration alleged was in de¬ 
fault; that on or about the 25th day of August, 1930, by 
agreement in writing binding on the plaintiff, for 
17 valuable consideration, plaintiff agreed with the 
owner of said property secured by said notes, 
grantee of the defendant Jack M. Goldsmith, whereby the 
plaintiff extended the time of payment of said notes for 
a period of thirty days; that the said extension was with¬ 
out notice to, consent or knowledge of the defendant Harry 
Kaufman and was not made at the request of, consent or 
knowledge of the maker of said notes; that by reason 
thereof the defendant Harry Kaufman was discharged of 
anv liability on his said contract as alleged and the de- 

V w o 

fendant denies that the plaintiff is entitled to the sum 
claimed or any sum whatsoever. 

3. And for further plea to the first count of said decla¬ 
ration, defendant says that the plaintiff received on ac¬ 
count of said obligation the sum of One Hundred and Thir¬ 
teen Thousand Dollars ($113,000.00), realized from the sale 
of the property secured, and that the expenses incident to 
the sale of said property did not amount to over approxi¬ 
mately One Hundred and Nine Dollars ($109.00); that upon 
a proper accounting and application of the sum realized, 
without deduction for charges and expenses which should 
not be charged against the said sum, the amount would be 
sufficient to satisfy the claim of said plaintiff; and by 
reason thereof the defendant denies that he is indebted 
to the plaintiff in the sum claimed or any sum whatsoever. 
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4. And for further plea to the first count | of said decla¬ 
ration the defendant says that the alleged obligation was 
signed by him as an accommodation to the [maker of said 
note Jack M. Goldsmith without any consideration what¬ 
soever passing to him, and this fact was well known to the 
plaintiff in this cause; the several notes mentioned in the 
declaration, including the note and guaranty upon which 
the alleged action is based and the deed pf trust more 
particularly referred to in the declaration, \\ L ere all a part 
of the same transaction; that the saidj deed of trust 
18 securing said note provided among otl^er things that 
the rents, issues and profits are pledged to the pay¬ 
ment of the debt and that the trustees or the party secured 
had the right to enter upon the said premises in the event 
of default even though there be no foreclosure, for the 
purpose of securing the rents, issues and profits to apply 
on the said indebtedness; that the said deecf of trust also 
provided that all covenants contained therein should be 
binding upon the assigns of the grantor; that in the event 
of default in the payment of either interest or principal, 
all of the notes would become immediately dfie at the elec¬ 
tion of the holder; that in the event the property was re¬ 
quired to be reconveyed upon satisfaction of the obliga¬ 
tion, the said deed should be to the grantor or parties 
claiming under him; and also that the party secured (plain¬ 
tiff) may agree to an extension of time with the owner of 
the property, assigns or grantees of Goldsmith, in which 
said event it shall not operate to release the siid Goldsmith, 
the grantor. That the alleged guaranty signed by the de¬ 
fendant authorized the maker without notice!to guarantor, 
to obtain an extension or extensions in whole or in part, 
but that the said defendant did not agree to finy extension 
or extensions without notice to him obtained or granted 
to any other party or parties or subsequent owner or 
owners of the property. That on or about the 6th day 
of June, 1927, the said Goldsmith, grantor in said deed 
of trust, maker of said note, conveyed the jsaid property 
to Rita R. Childress, hereinafter referred to ajs the grantee, 
and all payments made on said obligation were made by 
the said Rita R. Childress or by her agents <jr representa¬ 
tives on her behalf; that the grantee or her agents or 
representatives on her behalf, received all th<^ rents, issues 
and profits from said property; and the said plaintiff, know- 
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ing these facts and knowing that the said Goldsmith did 
not have any further interest in said property, and know¬ 
ing the defendant’s alleged guaranty, was made 

19 solely because of the said Goldsmith’s ownership 
of said property, did deal, negotiate and recognize 

the said grantee as the party principally liable and to 
whom it would have to look for the payment of the said 
obligation, all in accordance with the terms of the said 
deed of trust. That at the time of the default in said obli¬ 
gation as more particularly referred to in the declaration, 
the said Goldsmith was and is in a precarious financial 
condition, and unable to respond to the claim then exist¬ 
ing or now existing, all of which was well known to the 
plaintiff. 

That at the time of the default in the obligation the plain¬ 
tiff completely and entirely ignored this defendant and 
completely and entirely failed to notify this defendant of 
the said default; that the plaintiff negotiated, dealt with 
and recognized the owner of said property as the party to 
whom it may look for payment of the obligation in accord¬ 
ance with the terms of the said deed of trust hereinbefore 

i 

referred to; and the said plaintiff did not notify the maker 
or this defendant of the said default until just prior to the 
foreclosure proceedings referred to in the declaration; that 
during this said period or lapse of said time the plaintiff did 
not attempt to realize on its security and did not attempt to 
obtain the rents, issues and profits of the said security as in 
said deed of trust provided but permitted the said default 
to continue over an unreasonable period of time; that de¬ 
fendant is informed, believes and therefore avers and ex¬ 
pects to prove at a trial of this cause that the rent of said 
property according to an announced schedule was equal to 
One Thousand Dollars ($1,000.00) per month; all to the 
detriment and damage of this defendant in the sum, to-wit; 
of Six Thousand Dollars ($6,000.00). That the real estate 
market in the District of Columbia was well known to the 
plaintiff to be in such a condition that holders of obli- 

20 gations secured on real estate were in danger of loss 
unless prompt and alert action was taken in every 

instance of default and it became and was the dutv of the 
plaintiff to protect said security for the said obligation in 
every reasonable means within its power but notwithstand¬ 
ing its said duty, it did neglect and fail to protect the said 
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security and the rents, issues and profits therefrom; all 
without the knowledge of this defendant; tpat real estate 
and especially in the locality of the property secured, was 
decreasing and depreciating in value over shj^rt periods of 
time and that by reason of the lapse in timb between the 
default occurring on the obligation sued upoij and the time 
of notice to this defendant, the change in Value of said 
security and the loss of the rents, issues and profits there¬ 
from caused great damage to this defendant; that if the 
plaintiff had attempted to realize on the said security at the 
time of default, defendant is informed, belieyes and there¬ 
fore avers, and expects to prove at a trial of j;he cause that 
the said property was worth the full amount of the said 
obligation and the plaintiff would have been <jble to realize 
the full amount thereof, but by reason of sgid delay and 
neglect and failure to promptly notify this defendant, and 
the decreasing value of said security, the valjie at the time 
of sale was greatly depreciated, to the detriment and dam¬ 
age to the defendant in the sum, to-wit: of "ten Thousand 
Dollars ($10,000.00); that although the said Goldsmith was 
in a precarious financial condition at the tiipe of said de¬ 
fault, the lapse of said time between default and notice to 
this defendant has completely eliminated the possibility of 
recovering any deficiency, to the further dainage of said 
defendant. That the damage sustained by this defendant 
by reason of the foregoing is equal to the deficiency claimed. 
Wherefore the defendant denies that the plaintiff is en¬ 
titled to the sum claimed or any sum whatsoever. 

21 5. And for further plea to said declaration and 

second count thereof the defendant dbnies that he 
made any promissory note as in said declaration alleged, 
and wherefore the defendant is not indebted tj) the plaintiff 
in the sum claimed or any sum whatsoever. 

HARRY KAUFMAN. 

PEYSER, EDELIN & PEYSER, j 

THEODORE PEYSER, 

Attorneys for Defendant Harry Kaufnian . 

Substituted Affidavit of Defense .j 

* * * # * # j • 

District of Columbia, ss: 

Harry Kaufman, being first duly sworn, according to 
law, deposes and says that he is one of the defendants 
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named in the above entitled cause, has a good defense to 
the alleged cause of action, which defense is as follows: 
that affiant is informed, believes and therefore avers and 
expects to prove at a trial of this cause that the alleged obli¬ 
gation was signed by him as an accommodation to the 
maker of said note Jack M. Goldsmith without any consid¬ 
eration whatsoever passing to him, and this fact was well 
known to the plaintiff in this cause; the several notes men¬ 
tioned in the affidavit of merit, including the note and 
guaranty upon which the alleged action is based and the 
deed of trust more particularly referred to in the affidavit 
of merit, were all a part of the same transaction; that the 
said deed of trust securing said note provided among other 
things that the rents, issues and profits are pledged to the 
payment of the debt and that the trustees or the party 
secured had the right to enter upon the said premises in the 
event of default even though there be no foreclosure, for 
the purpose of securing the rents, issues and profits 
22 to apply on the said indebtedness; that the said deed 
of trust also provided that all covenants contained 
therein should be binding upon the assigns of the grantor; 
that in the event of default in the payment of either interest 
or principal, all of the notes would become immediately due 
at the election of the holder; that in the event the property 
was required to be reconveyed upon satisfaction of the 
obligation, the said deed should be to the grantor or parties 
claiming under him; and also that the party secured (plain¬ 
tiff) may agree to an extension of time with the owner of 
the property, assigns or grantees of Goldsmith, in which 
said event it shall not operate to release the said Goldsmith, 
the grantor. That the alleged guaranty signed by the affi¬ 
ant authorized the maker without notice to guarantor, to 
obtain an extension or extensions in whole or in part, but 
that the said affiant did not agree to any extension or exten¬ 
sions without notice to him obtained or granted to any 
other party or parties or subsequent owner or owners of 
the property. That on or about the 6th day of June, 1927, 
the said Goldsmith, grantor in said deed of trust, maker of 
said note, conveyed the said property to Rita R. Childress, 
hereinafter referred to as the grantee, and all payments 
made on said obligation were made by the said Rita R. 
Childress or by her agents or representatives on her be¬ 
half ; that the grantee or her agents or representatives on 
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her behalf, received all the rents, issues and profits from 
said property; that the said plaintiff, knowing these facts 
and knowing that the said Goldsmith did not have any fur¬ 
ther interest in said property, and knowing tha defendant’s 
alleged guaranty, was made solely because of the said Gold¬ 
smith’s ownership of said property, did deal, negotiate and 
recognize the said grantee as the party principally liable 
and to whom it would have to look for the payment of the 
said obligation, all in accordance with the terms of the 
said deed of trust. That at the time qf the default 
23 in said obligation as more particularly referred to in 
the affidavit of merit, the said Goldsmith was and is 
in a precarious financial condition and unable to respond to 
the claim then existing or now existing, all of which was 
well known to the plaintiff. 

That some time after the fifteenth day of M^y, 1930, and 
just prior to the time of the foreclosure proceedings as re¬ 
ferred to in the affidavit of merit and at the time that the 

! 

alleged notes were in default, the plaintiff by Agreement in 
writing binding upon the plaintiff, agreed with the owner 
of the property secured by said notes, the grantee herein¬ 
before mentioned, for valuable consideration, extended the 
time of payment of said note for a period of thirty days, 
without notice to, consent of or knowledge of this affiant; 
that the said extension was granted without the request, 
consent or knowledge of the maker of said notq and in vio¬ 
lation of affiant’s alleged contract; and that by reason 
thereof this defendant was discharged from any and all 
liability of the said alleged contract. 

That at the time of the default in the obligation the 
plaintiff completely and entirely ignored thisj affiant and 
completely and entirely failed to notify this defendant of 
the said default ; that the plaintiff negotiated, dealt with 
and recognized the owner of said property as the party to 
whom it may look for payment of the obligation in accord¬ 
ance with the terms of the said deed of trust hereinbefore 
referred to; and the said plaintiff did not notify the maker 
or this affiant of the said default until just ]j)rior to the 
foreclosure proceedings referred to in the affidavit of merit; 
that during this said period or lapse of said time the plain¬ 
tiff did not attempt to realize on its security and did not 
attempt to obtain the rents, issues and profits of the said 
security as in said deed of trust provided but permitted the 
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said default to continue over an unreasonable period 

24 of time; that affiant is informed, believes and there¬ 
fore avers and expects to prove at a trial of this 

cause that the rent of said property according to an an¬ 
nounced schedule was equal to One Thousand Dollars 
($1,000.00) per month; all to the detriment and damage of- 
this defendant in the sum, to-wit: of Six Thousand Dol¬ 
lars ($6,000.00). That the real estate market in the Dis¬ 
trict of Columbia was well known to the plaintiff to be in 
such a condition that holders of obligations secured on real 
estate were in danger of loss unless prompt and alert action 
was taken in every instance of default and it became and 
was the duty of the plaintiff to protect said security for 
the said obligation in every reasonable means within its 
power but notwithstanding its said duty, it did neglect and 
fail to protect the said security and the rents, issues and 
profits therefrom; all without the knowledge of this affiant; 
that real estate and especially in the locality of the prop¬ 
erty secured, was decreasing and depreciating in value over 
short periods of time and that by reason of the lapse in 
time between the default occurring on the obligation sued 
upon and the time of notice to this affiant, the change in 
value of said security and the loss of the rents, issues and 
profits therefrom caused great damage to this affiant; that 
if the plaintiff had attempted to realize on the said security 
at the time of default, affiant is informed, believes, and 
therefore avers, and expects to prove at the trial of the 
cause that the said property was worth the full amount of 
the said obligation and the plaintiff would have been able 
to realize the full amount thereof, but by reason of said 
delay and neglect and failure to promptly notify this de¬ 
fendant, and the decreasing value of said security, the 
value at the time of sale was greatly depreciated, to the 
detriment and damage to the affiant in the sum, to-wit: of 
Ten Thousand Dollars ($10,000.00); that although 

25 the said Goldsmith was in a precarious financial con¬ 
dition at the time of said default, the lapse of said 

time between default and notice to this affiant has com¬ 
pletely eliminated the possibility of recovering any defi¬ 
ciency, to the further damage of said affiant. That the 
damage sustained by this affiant by reason of the foregoing 
is equal to the deficiency claimed. 
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That the affiant has never been given a copy of the set¬ 
tlement statement in the said foreclosure proceedings, which 
is customary and has never been advised as to the detail of 
the application of the proceeds of the said sale to the obli¬ 
gation secured; that affiant is informed, believes and there¬ 
fore avers and expects to prove at a trial of this cause that 
the actual expenses incident to said sale did npt amount to 
over One Hundred and Nine Dollars ($109.00); that certain 
taxes were deducted in said settlement, paid in advance, 
which are not properly deductible and not a charge against 
the said purchase price and should have been assumed by 
the said purchaser and the amount of said deduction for 
taxes should have been applied to the reduction of the al¬ 
leged obligation, which said taxes amount to, jto-wit: Two 
Thousand Dollars ($2,000.00); that affiant is informed, be¬ 
lieves and therefore avers and expects to prove at a trial of 
this cause that there was deducted as a charge against the 

• • I ^ • 

purchase price trustee’s commission amounting to, to-wit: 
Twenty-two Hundred and Fifty Dollars ($2250.00), which 
should not have been deducted and which should be applied 
to the reduction of this alleged obligation; that the said 
surviving trustee selling the said property was and is an 
agent of the plaintiff; that the said property was pur¬ 
chased by the plaintiff at the said foreclosure sale upon 
the advice and under the direction of the saijl trustee as 
agent or representative of the plaintiff; that information 
pertaining to said purchase and the adjustments made in 
said sale and the application of the proceeds was and 
26 is peculiarly in the knowledge of the plaintiff and 
this affiant does not have any ways and means of 
knowing the details thereof except by and through the 
said plaintiff. 

That by reason of the foregoing the affiant skys that the 
plaintiff is not entitled to the sum claimed from this de¬ 
fendant or anv sum whatsoever. 

HARRY KAUFMAN. 

i 

I 

Subscribed and sworn to before me this 23rd day of No¬ 
vember, 1931. 

[seal.] MAUD F. PAUL, 

Notary Public, D. C. 
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Motion for Judgment under Rule 73. 

Filed November 30, 1931. 

#*••••• 

Now comes the plaintiff, by its attorneys, and moves the 
Court to enter judgment under Law Rule 73 against the 
defendant Harry Kaufman for the amount claimed in the 
declaration and for cause of the motion says that the mat¬ 
ters of defense set forth in the affidavit of said defendant 
are insufficient in law. 

! SHEEHY & SHEEHY, 

By VINCENT A. SHEEHY, 

Attorneys for Plaintiff . 

To Messrs. Peyser, Edelin & Peyser, 

Attorneys for defendant Harry Kaufman: 

You will please take notice that the foregoing motion and 
accompanying Statement of Points for Plaintiff and the 
fact of filing the same will be, this 30th day of November, 
1931, entered on a motion card for submission to the Court 
and an oral hearing requested thereon. 

SHEEHY & SHEEHY, 

! By VINCENT A. SHEEHY, 

Attorneys for Plaintiff . 

27 Service of copies of the foregoing motion, state¬ 
ment of points for plaintiff and this notice are hereby 
acknowledged, this 30tli dav of November, 1931. 

PEYSER, EDELIN & PEYSER, 
THEODORE PEYSER, 

Attorneys for Defendant Harry Kaufman. 

Supreme Court of the District of Columbia. 

i Monday, December 14,1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Peyton Gordon, Jesse C. Adkins, 0. R. Luhring, Justices, 
presiding. 

#*••**• 

Upon consideration of the motion filed herein for judg¬ 
ment under the 73rd rule against defendant Harry Kauf¬ 
man it is ordered that said motion be and the same is herebv 
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granted. Wherefore, it is considered that plaintiff recover 
of said defendant herein the sum of Fifteen Thousand Five 
Hundred Eighty-nine Dollars and Eighty-two Cents ($15,- 
589.82) with interest thereon at the rate of fiv^ and one-half 
per centum per annum from the 15th day of October, 1930 
to the 15th day of May, 1931, and with interest on both said 
principal and interest from the 15th day of jvlay, 1931 at 
the rate of eight per centum per annum, until jjaid. together 
with costs of suit to be taxed by the clerk and have ex¬ 
ecution thereof. 

To the foregoing judgment the defendant parry Kauf¬ 
man by his attorney of record, in open conrt, notes an 
appeal to the Court of Appeals of this District; whereupon, 
an undertaking to act as a supersedeas bond is hereby fixed 
in the sum of Nineteen Thousand Dollars ($1$,000.00) and 
an undertaking to act as a cost bond is herebjj’ fixed in the 
sum of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lipu thereof. 

Comes now the plaintiff by its attorney of record 
28 and prays judgment of its duly verified demand 
herein against the defendant Jack M. Goldsmith by 
default, which is so ordered. Wherefore, it considered 
that plaintiff recover of said defendant hereiii the sum of 
Fifteen Thousand Five Hundred Eighty-nine Dollars and 
Eighty-two Cents ($15,589.82) with interest thereon at the 
rate of five and one-half per centum per annfim from the 
15th day of October, 1930 to the 15th day of May, 1931, and 
with interest on both said principal and interest from the 
15th day of May, 1931, at the rate of eight peij centum per 
annum, until paid, together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

WHjEAT, 

Chiqf Justice . 

Memorandum. 

December 14, 1931.—Supersedeas undertaking of Harry 
Kaufman ($19,000) approved and filed. 

Assignment of Errors. 

Filed December 21,1931. 

i 

* * • * * # | • 

Comes now the defendant Harry Kaufman and says that 
the Court erred in entering judgment against the defend- 
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ant, Harry Kaufman, under the 73rd Rule, in the following 
particulars: 

1. The Court erred in granting plaintiff’s motion for 
judgment under the 73rd Rule, and in holding the affidavit 
of defense insufficient. 

2. The Court erred in not holding that this defendant was 
discharged of liability on his guaranty for the payment of 
the deed of trust notes herein by reason of the extension of 

the time for the payment thereof by an agreement 
29 binding upon plaintiff, the holder of said notes, with 
a person other than the maker thereof and without 
the knowledge and consent of this defendant. 

3. The Court erred in not holding that the grantee of the 
property securing the payment of the deed of trust notes 
sued on herein became the party primarily liable for the 
payment of said notes, or represented the fund primarily 
liable, and that the agreement for the extension of the time 
of the payment of said notes by the plaintiff with said 
grantee, without the knowledge and consent of this defend¬ 
ant, operated to discharge him of his guaranty. 

4. The Court erred in not holding that the default of the 
party primarily liable, followed by an unreasonable delay 
of the plaintiff in notifying this defendant of such default, 
operated to discharge this defendant of his guarantee to 
the extent of any injury or damage occasioned by such 
default and delay in giving notice thereof, said damage and 
injury consisting in the depreciation in the value of the 
securitv for the indebtedness and the loss of rents and 
profits yielded by the real estate between the time of said 
default and notice to this defendant thereof. 

5. The Court erred in not holding that this defendant was 
discharged of his contract of guaranty to the extent of the 
rents yielded by the property securing the payment of said 
notes between the time of such default and the foreclosure 
of the said deed of trust, it being the right and duty of the 
plaintiff to collect and apply such rents between the time 
of default and the time of foreclosure. 

6. The Court erred in refusing to deduct from, or apply 
against the amount sued for the sum of Four Thousand Two 
Hundred Fifty Dollars ($4,250.00), deducted from the pro¬ 
ceeds of the sale, which said sum represented an alleged 
trustee’s commission of Two Thousand Two Hundred Fifty 
Dollars ($2,250.00), which was not or should not have been 
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paid out of the proceeds of the sale, ar|d taxes in the 

30 sum of Two Thousand Dollars ($2,000.00), paid in 
advance for a period of time subsequent to the fore¬ 
closure and not, therefore, properly deductible from the 
proceeds of sale. 

7. The Court erred in granting the motion for judgment 
under the provisions of the 73rd Rule of the Supreme 
Court of the District of Columbia for the reason that if 
there is a partial defense the plaintiff is not entitled to a 
summary judgment in whole or in part, unless the defend¬ 
ant confesses the whole or part to be due. 

8. The Court erred in not holding the sai& foreclosure 
sale to enforce the payment, in whole or in part, of the 
notes sued on herein was void in that it appears from the 
supplemental affidavit of defense that the surviving trustee 
named in the deed of trust was the agent of the plaintiff, 
the holder of the notes sued on and the purchaser of the 
property and that the purchase by the plaintiff was upon 
the advice and under the direction of the said trustee as 
agent or representative of the plaintiff and tjiat therefore 
the defendant is entitled to have credit againit said notes, 
the fair value of said property rather than the price paid 
by the plaintiff. 

9. The Court erred in not holding that when the plain¬ 
tiff, the holder of the deed of trust notes, purchased the 
property at foreclosure sale it discharged said notes. 

10. The Court erred in not overruling the motion for 

judgment and in not holding the affidavit of defense 
sufficient. | 

PEYSER, EDELIN & ^PEYSER, 
By GEORGE E. EDELIN^ 

Attorneys for Defendant Harry Kaufman . 

Service acknowledged this 21st dav of December, 1931. 

SHEEHY & SHEEHY, 

By VINCENT A. ^HEEHY. 

31 Designation of Record. 

Filed December 21, 1931. 

• • • • # • j * 

The Clerk of the Court will please include in the tran¬ 
script of record on appeal to the Court of Appeals of the 
District of Columbia, the following papers: 

! 

I 

I 
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1. Declaration and affidavit of merit. 

2. Substitute i pleas and substitute affidavit of defense 
filed November 23,1931, on behalf of Harry Kaufman. 

3. Motion for judgment against Harry Kaufman under 
the 73rd Rule. 

4. Memorandum of Judgment against the defendant, 
Harrv Kaufman, under the 73rd Rule, entered December 
14, 1931. 

5. Memorandum of notice of appeal of Harry Kaufman 
to the Court of Appeals, filed December 14, 1931, super¬ 
sedeas fixed. 

6. Memorandum of supersedeas bond of Harry Kauf¬ 
man approved and filed December 14,1931. 

7. Assignment of errors. 

8. This designation. 

PEYSER, EDELIN & PEYSER, 
Bv GEORGE E. EDELIN, 

Attorneys for Defendant Harry Kaufman. 

Service acknowledged this 21st dav of December, 1931. 

SHEEHY & SHEEHY, 

By VINCENT A. SHEEHY, 

Attorneys for Plaintiff. 

32 Counter-designation of Record. 

Filed December 28, 1931. 

• •**••* 

In addition to the matters heretofore designated by the 
defendant, Harry Kaufman, the Clerk of the Court will 
please include in the transcript of record on appeal the 
following items: 

1. Pleas of defendant Harry Kaufman, filed October 28, 
1931. 

2. Order of Court passed November 13, 1931 on motion 
for judgment under 73rd Rule. 

3. Undertaking on appeal filed by defendant Harry 
Kaufman. 

4. This designation. 

! SHEEHY & SHEEHY, 

! By VINCENT A. SHEEHY, 

Attorneys for Plaintiff. . 
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! 

I 

Service of a copy of the foregoing designation is hereby 
acknowledged this 28th day of December, 1931. 

PEYSER, EDELIN & PEYSER, 

THEODORE PEYSEft, 

Attorneys for Defendant Harry Kaufman. 

33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 32, both inclusive^ to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copies of which hre made part 
of this transcript, in cause No. 80364 at Law,i wherein The 
Penn Mutual Life Insurance Company, a body corporate, 
is Plaintiff and Jack M. Goldsmith et al. ar4 Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of February, 1932. | 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


In the Court of Appeals of the District 


of Columbia. 


No. 5616. 


Harry Kaufman, Appellant, 
vs. 

The Penn Mutual Life Insurance Company, a Body 

Corporate, Appellee. 

Stipulation in Regard to Record.\ 

It is this 10th day of March, A. D. 1932, hereby stipu¬ 
lated and agreed by and between the appellant and the 
appellee in the above entitled cause, through their respec¬ 
tive attorneys of record, as follows: 


/ i 

| 

1 
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1. That the original instrument of which a certified copy 
is hereunto annexed was filed by the appellant in the Su¬ 
preme Court of the District of Columbia for the purpose 
of perfecting his appeal to the Court of Appeals and to 
operate as a supersedeas. 

2. That the instrument referred to in paragraph num¬ 
bered one, hereof, was duly designated by the appellee to 
be included in the transcript of record on appeal in the 
above entitled cause but was omitted in the preparation of 
the transcript. 

3. That the certified copy of the original instrument 
which is hereunto annexed and which is referred to in 
paragraphs numbered one and two, hereof, shall be and, 
hereby, is made a part of the record on appeal in the above 
entitled cause and shall be printed in the record as such 
together with this stipulation and agreement. 

GEORGE E. EDELIN, 
THEODORE PEYSER, 

Attorneys for Appellant. 
FRANCIS P. SHEEHY, 

! VINCENT A. SHEEHY, 

Attorneys for Appellee. 

35 Filed Dec. 14, 1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

At Law. 

No. 80364. 

The Penn Mutual Life Insurance Company, a Body 

Corporate, Philadelphia, Pa., 

vs. 

Jack M. Goldsmith and Harry Kaufman. 

Know all Men by these Presents, That, whereas, the un¬ 
dersigned Harry Kaufman has prosecuted an appeal to 
the Court of Appeals of the District of Columbia to re¬ 
verse the judgment rendered by the Supreme Court of the 
District of Columbia in the above-entitled cause or pro¬ 
ceeding, pending therein, and is required to give an under- 
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taking, under seal, conditioned as required by law, in the 
maximum amount of Nineteen Thousand $19,000.00) Dol¬ 
lars, fixed by the Court: And whereas the condition of this 
undertaking is that the said Harry Kaufman shall prose¬ 
cute his said appeal to effect and answer 411 —damages 
and—costs if he shall fail to make good his pl^a. 

We, the undersigned Harry Kaufman, as principal, and 
National Surety Company, a corporation of the State of 
New York, as surety, appearing and submitting to the 
jurisdiction of the Court, hereby undertake for ourselves 
and each of us, our and each of our heirs, executors, ad¬ 
ministrators, successors, and assigns to abide by and per¬ 
form the judgment of the Court in the premises, and do 
further agree that, upon default by the said principal in 
any of the conditions hereof, the damages, not exceeding 
the sum aforesaid, may be ascertained in such manner as 
the Court shall direct; that the Court may give judgment 
hereon in favor of any person thereby aggrieved against 
us for the damages suffered or sustained by sudh aggrieved 
party, and that such judgment may be rendered in said 
cause or proceeding against all or any of us vfhose names 
are hereto signed. 

HARRY KAUFMAN. [seal.] 

NATIONAL SURETY COMPANY^ [seal.] 
By W. H. RONSAYILLE, j [seal.] 

A ttorney-in-fact. 

I 

Signed, sealed, and delivered in the presence of— 
THEODORE D. PEYSER. 

EVELYN SHEAHIN. 

I 

Surety approved this 14th day of December, 1931. 

JOSEPH W. COX, 
Justice Sl\ C . D . C. 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk, 

By ANDREW A. HORNER, 

Asst . Clerk. 

I 
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A true copy. Teste: 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk , 

By ANDREW A. HORNER, 

Asst. Clerk. 

36 [Endorsed:] No. 80364. Law. Supreme Court, 
District of Columbia. The Penn Mutual Life Insur¬ 
ance Co., a body corporate, Philadelphia, Pa., vs. Jack M. 
Goldsmith and Harry Kaufman. Undertaking on appeal to 
Court of Appeals. 

37 [Endorsed:] No. 5616. Harry Kaufman, Appel¬ 
lant, vs. The Penn Mutual Life Insurance Company, 

Appellee. Stipulation of counsel as to addition to record. 
Francis P. Sheehy, Vincent A. Sheehy. Telephone: Main 
6474. Sheehy & Sheehy, Attorneys and Counsellors at Law, 
416-418 Fifth Street Northwest, Washington, D. C., Colum¬ 
bian Building. Court of Appeals, District of Columbia. 
Filed Mar. 10, 1932. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5616. Harry Kaufman, appellant, vs. The Penn 
Mutual Life Insurance Company, a body corporate. Court 
of Appeals, District of Columbia. Filed Feb. 19, 1932. 
Henry W. Hodges, Clerk. 
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No. 5616 


HARRY KAUFMAN, Appellant, 

VS. 

THE PENN MUTUAL LIFE INSURANCE (joM- 
PANY, a Body Corporate, Appellee. 

I 

_ 

I 

BRIEF ON BEHALF OF APPELLEE. 


Statement. 

This action was brought to recover the balancd due 
on a certain promissory note. The note was made by 
one Jack M. Goldsmith, a defendant below but r(ot a 
party to this appeal. The payment of the principal 
and interest of the note was guaranteed by the appel¬ 
lant, Kaufman, by a contract of guaranty indorsed on 
the note. Judgment for default was entered aghinst 



i 
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Goldsmith and on motion against appellant, Kaufman, 
under the 73rd rule of the court below, for the want of 
a sufficient affidavit of defense. From this judgment 
Kaufman prosecutes this appeal. 

The note in question here was one of four secured 
bv a deed of trust, made bv Goldsmith and wife. The 
other three notes form no part of this action and what 
mav or mav not have been done in connection with 

V * 

them is no part of this case. 

The first affidavit of defense made bv Kaufman was 

% 

adjudged to be insufficient and leave was granted him 
to file a substitute affidavit but no leave was granted 
to file any substitute pleas (R. p. 11). Notwithstand¬ 
ing, he has attempted to file substitute pleas. Neither 
original nor substituted pleas are referred to and made 
a part of the substituted affidavit of defense and there¬ 
fore do not aid it. 


There are certain inaccuracies in the statement of 
the case in the^sktiatiff^s brief. On page 3, it is stated 
that Kaufman’s guaranty was placed on this note 
“upon the delivery thereof to the plaintiff.” The 
correct statement should be that the guaranty was in¬ 
dorsed on the note “before the deliverv of the note to 

* 

the plaintiff to take effect” (R. p. 2). 

On page 3 of appellant’s brief an important part of 
the contract of guaranty is omitted. The form of the 
guaranty will be found in the record at pages 2 and 5, 
and reads that Kaufman 


“did guarantee payment of principal and inter¬ 
est of said note as and when the same shall be¬ 
come due, and of anv extension thereof in whole 
or in part, accepting all its provisions, authoriz- 



ing the maker, without notice to him, to obtain 
an extension or extensions in whole or iiji part, 
and waiving protest, demand and notice <j>f pro¬ 
test; also agreeing that in case of nonpayment 
of principal or interest when due, suit may be 
brought by the holder of said note against him, 
at the option of the holder, whether sucjh suit 
has been commenced against the maker <j>r not, 
and that in any such suit, the maker njay be 
joined with him, at the option of the holdbr.” 

On page 3 of appellant’s brief reference is made 
to a note for $15,000 due on May 15, 1930, but there 
was no such note. The note due on May 15, 1930, was 
for $5,000. 

On page 5 of appellant’s brief it is stated that the 
appellee “permitted approximately six thousand dol¬ 
lars ($6,000) of rents to be collected without beipg ap¬ 
plied to the said indebtedness,” and the record, at 
pages 19 and 20, is referred to. There is no jstate¬ 
ment on either of those pages that any rent y’as in 
fact collected. 

On page 6 of appellant’s brief it is stated thht the 
appellant “was not afforded the opportunity of cbming 
in and protecting himself” and the record, at page 20, 
is referred to. There is no such statement oil that 


page. 


ARGUMENT. 

I. 


The first and tenth assignments of error are: 

i 

1. The court erred in granting plaintiff’s motion 
FOR JUDGMENT UNDER THE 73rD RULE, AND IN HOLDING 
THE AFFIDAVIT OF DEFENSE INSUFFICIENT. 
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10. The court erred in not overruling the motion 

FOR JUDGMENT AND IN NOT HOLDING THE AFFIDAVIT OF DE¬ 
FENSE SUFFICIENT. 

These assignments are in substance the same. They 
are general in nature and a discussion of them would 
involve discussion of all the other alleged errors which 
are specifically assigned. We shall, therefore, pass 
over these generalities and take up the specific 
propositions. 

II. 

The second and third assignments of error are: 

2. The court erred in not holding that this de¬ 
fendant was discharged of liability on his guaranty 

FOR THE PAYMENT OF THE DEED OF TRUST NOTES HEREIN BY 
REASON OF THE EXTENSION OF THE TIME FOR THE PAYMENT 
THEREOF BY AN AGREEMENT BINDING UPON THE PLAINTIFF, 
THE HOLDER OF SAID NOTES, WITH A PERSON OTHER THAN 
THE MAKER THEREOF AND WITHOUT THE KNOWLEDGE AND 
CONSENT OF THIS DEFENDANT. 

3. The court erred in not holding that the gran¬ 
tee OF THE PROPERTY SECURING THE PAYMENT OF THE 
DEED OF TRUST NOTES SUED ON HEREIN BECAME THE PARTY 
PRIMARILY LIABLE FOR THE PAYMENT OF SAID NOTES, OR 
REPRESENTED THE FUND PRIMARILY LIABLE, AND THAT THE 
AGREEMENT FOR THE EXTENSION OF THE TIME OF PAYMENT 
OF SAID NOTES BY THE PLAINTIFF WITH SAID GRANTEE, 
WITHOUT THE KNOWLEDGE AND CONSENT OF THIS DE¬ 
FENDANT, OPERATED TO DISCHARGE HIM OF HIS GUARANTY. 

These assignments of error involve similar proposi¬ 
tions and will be treated together. The only apparent 
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difference between them is that the third assignment 
states that the grantee of the property (meaning 
thereby, we assume, Goldsmith’s grantee subsequent 
to the deed of trust) “became the party primarily 
liable for the payment of said notes or represented the 
fund primarily liable.” The appellant in hi$ brief 
rolls these two assignments into one proposition which 
is thus stated: 

i 

“The defendant, Kaufman, was discharged 
of his guaranty by the agreement binding upon 
the plaintiff, made with the owner of thcj prop¬ 
erty, extending the time of payment of the in¬ 
debtedness without the knowledge or consent 
of the defendant.” (Brief p. 10.) 

I 

In considering this proposition, the appellant then 
proceeds to state that “The contract of guaranty was 

executed bv Kaufman as an accommodation to Gold- 
¬ 
smith without any consideration whatsoever passing 

to Kaufman, and it is safe to assume that the m$ker of 
the note, Goldsmith, was a friend of the guarantor, 
Kaufman. The only purpose apparent in referring to 
the friendship of the parties is to create a feeling of 
sympathy. We might, also, add that it is safe to as- 
sume that Kaufman did not undertake to guaranty 
the payment of $125,000 for an enemy. Whether Gold¬ 
smith was a friend or an enemy of Kaufman oif even 
if he should prove to be a son-in-law of Kaufijian it 
would have no bearing upon the questions of law in¬ 
volved herein. 

i 

Kaufman’s contract of guaranty may have bgen an 
accommodation but it was not made without constdera- 


i 

i 

i 




6 


tion. Consideration may be a benefit moving to one 
party or a detriment sustained by the other. It is 
charged in the declaration, stated in the affidavit of the 
plaintiff (R. pp. 2, 5) and not denied by the defendant, 
appellant here, that simultaneously with the execution 
of the promissory note in suit and other notes by Gold¬ 
smith and before their delivery to the plaintiff to take 
effect as notes and as a part of the same transaction 
Kaufman indorsed his contract of guarantv on the 
notes and that thereupon $125,000 was lent by the 
plaintiff to the defendant Goldsmith on said notes. 
Whether or not Kaufman received any part of this 
loan does not appear in the record but the payment of 
the money by the plaintiff, ostensibly to Goldsmith, 
was a sufficient consideration to support the contract 
of Kaufman. Where the contract of a suretv or 
guarantor is simultaneous with that of the principal, 
the consideration which supports the one will support 
the other. 

Bishop on Contracts, sec. 1266 and cases in note 6. 

‘‘Decided cases almost innumerable affirm the 
rule, that if one not the promisee indorses his 
name in blank on a negotiable promissory note 
before it is indorsed by the payee and before it 
is delivered to take effect as a promissory note , 
the law presumes that he intended to give it 
credit by becoming liable to pay it either as a 
guarantor or as an original promisor. * 
Beyond all doubt, the contract should be con¬ 
strued as it was at the time it was made. If 
made at the inception of the note , it is presumed 
to have been made for the same consideration 



I 

I 


and a part of the original contract expressed by 
the note.” j 

Good v. Martin, 95 U. S. 90, 93. 

I 

The fact that although the plaintiff was taking from 
Goldsmith notes secured by deed of trust on real prop¬ 
erty standing in his name yet required that payment of 
the notes should be guaranteed bv Kaufman miight be 
indicative of one of two things, either that Kaufman 

was the real party in interest or that the plaintiff did 

! 

not regard Goldsmith and his property as sufficient 
security. The fact that Kaufman’s guaranty was re¬ 
quired in a transaction of this size was plain notice to 
him that the plaintiff was looking to him to seje that 
the debt would be paid. The contract of guaranty is 
said to be unusual. Its comprehensiveness, evidently 
the result of experience, can not be denied. 

i 

It is a well understood proposition of law th^it the 
contract of a surety or guarantor can not be extended 
beyond its terms without his assent and that if a 
change or alteration is made in the contract the per¬ 
formance of which has been guaranteed without his 
assent he is released from his liabilitv. The reason is 

v i 

plain enough. By the change or alteration the con¬ 
tract which was guaranteed no longer exists and he 
has not guaranteed the performance of the new) con¬ 
tract. But, the question arises, by whom must! this 
change or alteration be made in order to effect the dis- 
charge of the guarantor? It is obvious that the' only 
persons who can change the terms of a contract are 
the parties who made it. Certainly an agreepient 
made by one of the parties to a contract with a person 


i 
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who is a stranger to the contract can not have such 
effect. The promissory note which is in question here 
was given by Goldsmith to the plaintiff. Its payment 
was guaranteed by Kaufman. Goldsmith, therefore, 
was the principal debtor. Unless Goldsmith’s con¬ 
tract with the plaintiff was altered or changed by them 
in some way Kaufman, the guarantor of that contract, 
would not be discharged of his liabilitv thereon be- 
cause the contractual relations of all the parties would 
be the same as at the beginning. If there is any fact 
stated in the substituted affidavit of defense which, if 
proved, would show or tend to show that the terms of 
Goldsmith’s note given to the plaintiff have been al¬ 
tered we have been unable to discover it. 

The appellant, however, seeks to evolve a change in 
the terms of the promissory note guaranteed by Kauf¬ 
man in this wav. In the substituted affidavit of de- 
fense it is stated (R. p. 18) “that on or about the 6th 
day of June, 1927, the said Goldsmith, grantor in said 
deed of trust, maker of said note, conveyed the said 
property to Rita R. Childress, hereinafter referred 
to as the grantee” and (R. p. 19) “that sometime 
after the fifteenth day of May, 1930, and just prior 
to the time of the foreclosure proceeding, as re¬ 
ferred to in the affidavit of merit, and at the time that 
the alleged notes were in default, the plaintiff, by 
agreement in writing binding upon the plaintiff, agreed 
with the owner of the property secured (should be 
securing) by said notes, the grantee hereinbefore men¬ 
tioned, for valuable consideration, extended the time of 
payment of said note for a period of thirty days, with¬ 
out notice to, consent of or knowledge of this affiant 
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(appellant); that the said extension was granted with¬ 
out the request, consent or knowledge of the rpaker 
of said note and in violation of affiant’s (appellant’s) 
alleged contract.” It may be remarked here that the 
note involved in these proceedings did not mjature 
until Mav 15, 1931, and therefore could not have been 
in default just prior to the foreclosure which took 
place on October 14th, 1930. The plaintiff, unddr the 
terms of the deed of trust, had the right, at its option, 

i 

to treat the note as due because of default in another 
note which matured on May 15th, 1930. A credij was 
given on the note in question for a portion of thd pro¬ 
ceeds of the sale, but there is nothing in the record 
which shows that the plaintiff exercised its optipn to 
treat the note as due. 

For the purposes of this discussion the statement 
in the substituted affidavit of defense as to the making 
of this agreement for an extension of the time of pay¬ 
ment by the plaintiff with Goldsmith’s grantee must 
be assumed to be true, whether true or not. Ldt us 
examine the record and see if this agreement' was 
made without Kaufman’s consent. 

It is charged in the declaration (R. p. 2), stated in 
the affidavit of the plaintiff (R. p. 5) and admitted in 
the substituted affidavit of the defendant Kaufman 
(appellant) (R. p. 18) that “the note and guaranty 
upon which the alleged action is based and dedd of 
trust, more particularly referred to in the affidavit of 
merit, were all a part of the same transaction.’’ The 
appellant and appellee are thus in accord upon that 


9 
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proposition. In one of its very recent decisions, this 
Court read into a promissory note an acceleration 
clause which appeared only in the deed of trust, 
saying: 


“It is elementary that, when separate writ¬ 
ings are executed between the same parties at 
the same time, in the course and as a part of 
the same transaction, and intended to accom¬ 
plish the same general object they are to be 
construed as one and the same instrument.” 

Cafritz Construction Co. v. Murdrick, 60 
W. L. R. 538, 539. 


In appellant’s brief (p. 11), evidently with the above 
decision in mind, it is further said: 

“The deed of trust, the notes secured thereby, 
and the contract of guaranty, were all part of 
the same transaction, and the terms of the deed 
of trust should be readily accepted in fixing and 
determining the liability of the guarantor.” 

Let us use Kaufman’s own measure of his liabilitv 
and refer back to the record. Kaufman guaranteed 
payment of Goldsmith’s note, here in issue, “as and 
when the same shall become due, and any extension 
thereof in whole or in part, accepting all its provi¬ 
sions” (R. p. 2). He, also, in a separate clause, au¬ 
thorized “the maker, without notice to him, to obtain 
an extension or extensions in whole or in part” (R. 
p. 2). The appellant, in his brief, attempts to limit 
this right to extension or extensions obtained bv the 
maker and co-defendant Goldsmith. The quoted pro¬ 
visions are, however, separate and distinct and effect 
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must be given, if possible, to all of the words pf the 
contract. If it was intended that extensions Should 
be granted only to the maker of the note, thpn the 


it 


is 


provision first quoted was unnecessary. But 
present and can not be ignored. 

In the appellant’s substituted affidavit of defense 
we find him setting forth certain provisions of the 
deed of trust which he says in his brief, supra, 1 ‘should 
be readily accepted as fixing and determining tlje lia¬ 
bility of the guarantor.” Among the provisions re¬ 
ferred to, and we use the words of his affidavit, is the 
following: 

| 

“The party secured (plaintiff) may agtee to 
an extension of time with the owner of the prop¬ 
erty, assigns or grantees of Goldsmith, in which 
event it shall not operate to release the said 
Goldsmith, the grantor” (R. p. 13). 

i 

j 

Inasmuch as this Court, in the Cafritz case, supra , 
has laid down the rule that where separate writings 
are executed between the same parties, at the same 
time, as a part of the same transaction and intended 
to accomplish the same general object they mulst be 
read and construed as one and the same instrument, 
then this provision of the deed of trust must be read 
and construed as a part of Kaufman’s guaranty.! 

Now what does that provision of the deed of trust, 
quoted from the appellant’s affidavit, mean? It cer¬ 
tainly shows that all the parties had in contemplation 
a very common and usual thing, namely, that the real 
estate described in the deed of trust and pledged as 
security for the notes would be sold and transferred by 


t 
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Goldsmith before the incumbrance had been paid off 
and thati the party secured, the plaintiff herein, should 
have the right to grant extensions of time to the new 
owner. This provision for extensions of time cannot 
by any ipossibility be limited to extension of time 
obtained by Goldsmith the maker, since it specifically 
states that such extensions might be granted to “his 
assigns and grantees.” This provision dovetails ex¬ 
actly with the provision of the contract of guaranty 


which protects “any extension, in whole or in part”. 
The deed of trust and guaranty were without doubt 
designed to be in accord. 

c 1 

When the quoted provisions of the deed of trust de¬ 
clare that anv such extensions of time granted to Gold- 
smith’s assigns or grantees “shall not operate to re¬ 
lease the said Goldsmith, the grantor”, what does that 
mean? It can mean nothing else but that the party 
secured, the plaintiff herein, was reserving all of its 
rights unimpaired against Goldsmith on his notes, 
according to their tenor. In other words, it was a posi¬ 
tive declaration that Goldsmith’s note, payment of 
which had been guaranteed bv Kaufman, should stand 
unaltered and unimpaired. It was also a declaration 
that if any such extension were granted the party se¬ 
cured did not intend to substitute Goldsmith’s grantee 
as the principal debtor in the place and stead of Gold¬ 
smith. Therefore, if Goldsmith’s liability as the prin¬ 
cipal debtor remained unchanged and unaltered Kauf¬ 
man’s guaranty of Goldsmith’s promise was not af¬ 
fected and Kaufman remained liable thereon. Says 
the Supreme Court of the United States: 
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“The natural limit of the obligation ^f the 
surety is to be found in the obligation of the 
principal, and when that is extinguished the 
surety is in general liberated.” 

Cage v. Cassidy, 23 How. (64 U. Si) 116. 

As we have shown above, Kaufman savs hlimself 
that the provisions of the deed of trust are a part of 
the same transaction with his contract of smaramv and 

o i• 

“should be readily accepted” in fixing and determin¬ 
ing his liability. Such being the case and under the 
decision of this Court in Cafritz v. Murdrick, supra, 
Kaufman must be held to have known and to| have 
assented to be bound by the provisions of the! deed 
of trust authorizing the party secured to grant Exten¬ 
sions of time to the owner of the property, the grantee 
of Goldsmith, and that this provision of the clcjed of 
trust should have effect and operation as his standing 
consent to the granting of such extensions anq that 
they were covered by his promise to guarantee! pay¬ 
ment of “any extensions, in whole or in part.” j 

Kaufman, also, in his substituted affidavit of de¬ 
fense refers to other provisions of the deed of trust 
whereby he hopes to be relieved of his liability, and 
which will be noticed hereafter, but he cannot hate his 
cake and eat it too. He must take all of the provisions 
of the deed of trust or none. There is no selecting of 
the provisions most favorable to him. 

Aside from this, however, the appellee maintains 
that if an agreement extending time was in fact made 
with Goldsmith’s grantee, it was an agreement made 
with a stranger to the contract and, therefore, [with¬ 
out effect to change or alter the relation of the original 


i 





14 


parties thereto. We will let this Court state the rea¬ 
sons for this in its own words: 

♦ 

*‘The sole question then is the effect of the 

agreement for the extension made with and for 

the benefit of Giesv more than a vear before the 

* » 

maturity of the notes and evidenced by the in- 
dorsement thereon in the following words: 
‘This note is extended to June 1, 1897, if semi¬ 
annual interest is paid promptly. ” 

That a valid agreement between the holder 
of a note or bill and the maker thereof to ex¬ 
tend the time of payment for a definite period, 
without the consent of surety or indorser, will 
discharge the latter, is an unquestioned prin¬ 
ciple. But the appellee denies its application to 
the case at bar upon two distinct grounds, either 
of which, it is contended, is sufficient foundation 
for the peremptory instruction to the jury. 

The first of these is, that the promise to 
Giesy—conceding for the sake of the argument, 
itsi binding effect as between him and the ap¬ 
pellee—did not include the maker of the note or 
inure to his benefit, and was not therefore an 
extension of time of payment of which the ap¬ 
pellants, as indorsers could complain. 

The proposition is, in other words, that the 
doctrine does not extend to a case of a contract 
for extension made with a stranger. Treating 
Giesy, who was not a party to the notes, as such 
stranger, the proposition seems reasonable, and 
is the established doctrine in England. Lyon v. 
Holt, 5 M. & W. 250; Fraser v. Jordan, 8 El. & 
Bl. 303. The last case cited was an action 
against the defendant as drawer and indorser of 
a bill of exchange. The defense was that after it 
had become due, he, without the consent and 
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against the will of the defendant, agreed with 
K. & Co.—strangers to the transaction—that if 
K. & Co. would bind themselves to see the said 
bill paid to the plaintiff, he would give tilne to 
the acceptor of the bill and would forbear to sue 
the acceptor for ten days; and that K. & Cq. did 
so bind themselves, and plaintiff then foijebore 
as promised, etc. In delivering the opinion of 
the court, Lord Coleridge said: ‘The principal 
debtor, having given no consideration for the 
promise, has no ground to complain of the 
breach of it, and can not say that faith lia^ been 
broken with him. There is no privity of contract 
with him; and we see nothing on what any fight, 
either at law or in equity, for him to insist on 
such a contract, can be founded. * * I No 

such doctrine as that there can be a discharge in 
such case arising from a contract with a stringer 
has ever yet been established. In all the text 
books which were cited the rule is laid do\l r n as 
to a binding contract with the acceptor or prin¬ 
cipal debtor 

The appellants reply that Giesy was notj such 
a stranger because of his express assumption of 
the debt in the purchase of the mortgaged prop¬ 
erty. By that contract, unquestionably, Giesy 
became as between himself and the maker <}f the 
note, the principal debtor. Being in the nature 
of a second security additional to the mortgage, 
the mortgagee had the right in equity to enforce 
it for his own benefit. Keller v. Ashford, 133 
U. S. 610, 623. Giesy v. Gregory, 15 App. t>. C. 
49, 55, 56. 

It may be conceded that, had the holder of the 
notes become an actual party to this contract, 
expressly accepting the substitution of Gie^y as 
principal debtor, at the same time binding him- 


i 
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self to the extension of time of payment to two 
years after maturity, without the consent of the 
indorsers, their discharge would necessarily 
have followed. 

There is no pretence, however, that there was 
such an actual contract. The most that can be 
said is that the appellee had notice of the pur¬ 
chase of the property by Giesy—a transaction to 
which it had no right to object under any cir¬ 
cumstances. It was willing to accept payment 
from Giesy and further to grant him an exten¬ 
sion upon condition of his prompt payment of 
the semi-annual interest as it should become 

due. As it did not consent to look to Giesv as 

* 

either its sole or principal debtor, the obligation 
of the maker of the notes remained the same as 
before the transaction. ‘The fact that the 
creditor could enforce the promise of the pur¬ 
chaser bv action in his own name does not 
change the legal relation between the parties.’ 
Teeters v. Lamborn, 43 Ohio St. 144,145, 146. 

In that case it was held that as the purchaser 
did not become the principal debtor of the mort¬ 
gagee, his extension of the time of payment to 
the purchaser, without the consent of the mort¬ 
gagor did not have the effect to discharge the 

o o o 

latter. 

The Supreme Court of Connecticut took the 
same view of the effect of an extension where 
successive purchasers and indorsers were in¬ 
volved. Boardman v. Larrabee, 51 Conn. 39.” 

Walker v. Title Insurance Co., 19 App. 

D. C. 575, 582. 

The same view is taken in Brosemer v. Brosemer, 
167 N. Y. Supp. 1067, construing a provision of the 
uniform negotiable instrument law as to the discharge 
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of persons secondarily liable on negotiable instru¬ 
ments. The same provision is in the District of 
Columbia Code (1901) as Section 1424, and reads as 
follows: 

| 

“ Sixth. By an agreement binding op the 
holder to extend the time of payment or to post¬ 
pone the holder’s right to enforce the instru¬ 
ment, unless made with the assent of the )oarty 
secondarily liable or unless the right of recourse 
against such party is expressly reserved.” 

After quoting the law, as above, the New York 
Court said: 

“Prior to the enactment of the negotiable in- 
struments law, the rule of law which defendants 

1 

invoke was usually stated substantially as fol- 
lows: j 

“If a creditor or obligor by a valid and bind¬ 
ing agreement, without the assent of the surety, 
gives further time for payment or performance 
to the principal debtor the surety will bq dis¬ 
charged.” 32 Cyc. 191. ; 

In the case of National Park Bank v. Koehleij, 204 
N. Y. at page 178, 97 N. E. at page 468, Judge Gray 
w T rote: 

I 

“The existence of the general rule is nbt in 
dispute that, if there has been an agreement by 
the creditor with the principal debtor, which ex¬ 
tends the time of payment of the debt, without 
the consent of the surety or indorser, the letter 
is discharged. ’ ’ 

3 z ! 


1 

i 


1 

I 
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As stated by Judge Gray the rule that applies to a 
surety applies also to an indorser. Brandt on Surety¬ 
ship, 3rd ed, sec. 3. It will be noted that subdivision 
6, of Section 201, of the Negotiable Instruments Law, 
does not use the words ‘ 4 principal debtor” or their 
equivalent, the words being “by any agreement bind¬ 
ing upon the holder to extend the time of payment.” 
Does that mean by any agreement binding upon the 
holder made with a stranger to the instrument, or must 
the binding agreement be made with the principal 
debtor? The question does not seem to have been 
passed upon since the enactment of the statute in 
question or of similar statutes in other States. 

It seemed to be well settled prior to the enactment 
of the Negotiable Instruments Law that an agreement 
between the holder of the instrument and a third per¬ 
son would not release the surety or indorser. The gen¬ 
eral rule, i practically as above stated, has often been 
stated by the courts of this State, but the exact ques¬ 
tion does not seem to have been passed upon in any 
reported case in this State. 

In Fraser v. Jordan, 8 Ellis & Blackburn 303, 
Queen’s Bench 1858, the plea stated that the holder 
entered into a valid binding agreement with a stranger 
to extend the time of payment, thereby releasing the 
surety. Coleridge, J., after stating that a binding 
agreement between the holder and the principal re¬ 
leased the suretv said: 

“We think the doctrine ought not to be ex¬ 
tended to the case of a contract with a stranger. 
The principal debtor, having given no considera- 
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tion for the promise, has no ground to coijnplain 
of the breach of it, and can not say that faith 
has been broken with him. There is no privity 
of contract with him; and we see nothing on 
which any right, either at law or in equity, for 
him to insist on such a contract, can be founded. 
The stranger may have some private reason of 
his own to wish for some indulgence to be shown 
and he is the only person to take advantage of 
his contract. No such doctrine as that there can 
be a discharge, in such case, arising from a con¬ 
tract with a stranger, has ever yet been estab¬ 
lished. In all of the text books which were! cited, 
the rule is laid down as to a binding contract 
with the acceptor or principal debtor 

It would seem that the reasoning of the court in the 
case of Fraser v. Jordan, which has for so many I years 
been uniformly followed, is just as applicable to the 
construction of the statute in question as it >vas a 
statement of the common law, when written. 

It would seem that the words of the statute “ agree¬ 
ment binding upon the holder” should be construed to 
mean an agreement binding upon the holder madk ivith 
the principal debtor 

Brosemer v. Brosemer, 167 N. Y. Supp. 11067, 
1069. | 

I 

Attempt is made by appellant to minimize the pffect 
of the decision of this question in the case of Walker v. 
Title Insurance Co., supra , by saying that the decision 
turned on another point. The question as to whether 
or not an agreement for an extension of time hiade 
with a stranger to the contract would discharge an 


! 

i 

i 

i 
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indorser or surety was squarely before the court for 
decision and it was expressly held that such an agree¬ 
ment would not have that effect but because of 4 4 the 
special circumstances of the case” they were not 4 ‘en¬ 
tirely agreed in respect of his (the purchaser’s) true 
relation to the parties or the legal effect thereof,” they 
turned to another point upon which to base the de¬ 
cision. There was no disagreement as to the rule of 
law which was laid down. The disagreement was as to 
the application of that rule to the facts before them. 

Moreover, it is stated in the substituted affidavit of 
defense that this agreement for an extension of time of 
payment was made sometime after May 15, 1930, when 
the notes were in default. If that be true, then at that 
time Kaufman was no longer secondarily liable. By 
the default he became primarily liable and was sub¬ 
ject to suit at any time. 

Frost v. Harbert, 20 Idaho 336; 38 L. R. A. 

(N. S.) 875. 

It thus appears that before a guarantor, surety, in¬ 
dorser or other person secondarily liable will be dis¬ 
charged by an agreement for an extension of the time 
of payment of the obligation, such an agreement must 
be made between the holder and the principal debtor, 
who was, in this case, Goldsmith, but no such agree¬ 
ment is set forth in the substituted affidavit of de¬ 
fense. The alleged agreement which is relied upon 
was made, if at all, with a stranger to the transaction 
and, therefore, ineffective. 

It is, also, assigned as error, in the third assignment 
(R. p. 24), that the court “erred in not holding that 



the grantee from Goldsmith of the property securing 
the payment of the deed of trust notes sued on ljerein 
became the party primarily liable for the payment of 
said notes.” 

It will be carefully noted in this connection that no- 

» 

where in the substituted affidavit of defense is it Stated 
that Childress, Goldsmith’s grantee, at any tiipe or 

i 

place, orally or in writing, either in the deed tj^ her 
or by any subsequent arrangement, directly ojr in- 
directlv, assumed or agreed or became bound in anv 
manner to pav the debt secured bv the deed of trust. 
The nearest that the appellant can come to making 
such a statement is that the plaintiff “did deal, nego¬ 
tiate and recognize the said grantee as the party prin¬ 
cipally liable and to whom it would have to look for 
the payment of said obligation, all in accordance! with 
the terms of the deed of trust.” It requires at least 
two parties for an agreement and however thi ap¬ 
pellee may have recognized the grantee Childrens as 
the person to whom it would look for payment of the 
debt there is no statement in the affidavit of defense 
that Childress ever expressed her willingness to be 
recognized as liable for the debt, and unless she djid so 
express herself she would not be liable. It is the func¬ 
tion of the affidavit of defense to state facts which if 
proved to be true would establish a good defence to 
the plaintiff’s cause of action. The statement of ap¬ 
pellant’s affidavit is vague and more of a conclusion 
than a statement of fact, nor is any provision of the 
deed of trust referred to with which it was “all iji ac¬ 
cordance. ’ ’ 




At page 14 of the appellant’s brief it is said that 
we are not confronted here with the doctrine of those 
cases which hold that where the grantee of a mort¬ 
gagor assumes and agrees to pay the mortgage debt, 
he thereby becomes the principal debtor and the mort¬ 
gagor thereupon assumes the role or character of a 
surety, so that if an extension of time be subsequently 
granted by the mortgagee to the mortgagor’s grantee, 
the mortgagor will, thereby, be released from liability. 
We see nothing else that the appellant is concerned 
with and he is endeavoring to import that doctrine 
into thisi case, and that is apparent from the fact that 
all of the authorities cited by him save one, Antisdel v. 
Williamson, 165 X. Y. 372, are cases in which the 
morgagor’s grantee assumed and agreed to pay the 
mortgage debt. In the case of Antisdel v. Williamson, 
supra , the Court of Appeals of New York applied the 
well established rule that alteration of the original 
contract released the surety, if done without his con¬ 
sent. In that case the defendants had, by a separate 
instrument, guaranteed the payment of a certain bond 
and mortgage which were described therein. The 
action was brought to recover the debt due on the 
mortgage. The Court said: 

“In the case before us the defendants guar¬ 
anteed the payment not of a bond alone, but 
of a ‘certain bond and mortgage’. The mort¬ 
gage, which contained a covenant to pay tlio 
debt, is treated as a part of the security, the 
payment of which is guaranteed, and the terms 
and conditions of the mortgage must be held 
essential elements of the defendants, contract 
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of guaranty equally with the terms and Condi¬ 
tions of the bond. The mortgage so guaranteed 
was by its terms payable in February, 1892(. By 
the act of the mortgagee this mortgag’d was 
modified so as to become payable in February, 
1895. The defendants never assumed respon¬ 
sibility for such a security and the agreement 
by which the terms of the original mortgage 
were so modified was a material alteration of 
tlie defendants’ contract which discharged them 
from liability. 

Antisdel v. Williamson, 165 X. Y. 372, 
375. 

However it may be in other jurisdictions, tliajt the 
grantee of a mortgagor assuming and agreeing t^ pay 
the mortgage debt, a feature not present in the instant 
case, becomes the principal debtor and the mortgagor 
a suretv, that doctrine has never been admitted as 
law in the District of Columbia. In Cucullu v. Her- 

i 

nandez, the Supreme Court of the United States Said: 

“It can not, we think, be reasonably clajimed 

that a debtor is converted into a suretv bv his 

* \ 

creditors acceptance of an additional prqmise 
from a third party to pay the debt due him by 
his debtor. There is no element of suretyship 
in such a contract, unless it be that the addi¬ 
tional debtor might be regarded as sureti for 
the original debtor. The relation between the 
creditor and the original debtor is not changed 
by such an arrangement.” 

Cucullu v. Hernandez, 103 U. S. 105,j 116. 

I 

In the case of Shepherd v. May, which arose hi| this 
District, Shepherd borrowed money from May and 
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gave his note for it. To secure payment of the note 
he conveyed certain land in this District to trustees 
with power to sell upon default in payment of the 
note. Subsequently Shepherd sold the land to one 
Walker subject to the trust which Walker did not as¬ 
sume. May, holder of the note, granted two extensions 
of time for payment to Walker, Shepherd’s grantee. 
The note was not paid, the property was sold by the 
trustees, was bid in by May, the party secured, for 
less than the mortgage debt. May sued Shepherd and 
recovered judgment for the deficiency. In passing 
on this case the Supreme Court of the United States 
said: 


‘‘The first contention of the plaintiff in error 
is, that by reason of the transaction stated in 
the bill of exceptions Walker became the prin¬ 
cipal debtor of May and Shepherd became his 
surety, and as May, upon a valid contract with 
Walker, extended the time for the payment of 
the note without the consent of Shepherd, the 
latter was thereby discharged. * * 

We have under this assignment of error to 
decide whether, bv the mere conveyance of the 
premises in question to Walker by Shepherd 
subject to the incumbrance created by the deed 
of trust, Walker became bound to May as prin¬ 
cipal debtor and Shepherd became his surety. 
We are of opinion that the conveyance of the 
premises to Walker did not subject him to any 

liability to Mav whatever. * * * 

* • 

But even if Walker had said to Mav that he 

* 

was liable for the debt, his admission would 
not have been binding on Mav so as to estab- 
lish the fact without other proof. And if 



! 

i 
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Walker had expressly promised May to pay the 
debt, that would not without the assent of May, 
have converted Shepherd from a principal 
debtor into a suretv merelv. The onlv \Cav in 
which Walker could become the principal 
debtor of May and Shepherd the surety, was 
by the mutual agreement of all three. There 
is no proof of any such agreement. It fpllows 
that, as the relation of principal and surety did 
not exist between Walker and Shepherd, the 
latter was not discharged from his liabilitv to 

C 1 i %/ 

Mav bv the contract of Mav with Walker Ito ex- 
tend the time for the payment of the tnoney 
due on Shepherd’s note.” The judgment 
against Shepherd was upheld. 

Shepherd v. May, 115 U. S. 505, 510, 511. 

1 

In Wells v. Ashford, 133 U. S. 610, another District 
case, the same Court held that where a mortgagojr con¬ 
veyed property subject to a mortgage debt which the 
grantee assumed to pay no relation at law or in bquity 
was thereby created between the mortgagee apd the 
purchaser and that although the mortgagee j could 
reach the purchaser in equity on his promise it was 
not bv virtue of anv right of his own but bv right of 
the mortgagor in order to reach the additional security 

and in order to avoid circuitv of action. 

* 

In Willard v. Wood, 135 U. S. 309, the same Court 
denied the right of a plaintiff, mortgagee, to she the 
executrix of a grantee who had assumed payment of 
the mortgage debt and therebv became liable hnder 
the law of New York. The Court held that the law 
of the forum governed the remedy and that undfer the 


1 


1 



law of the District of Columbia the agreement to as¬ 
sume created no direct obligation to the mortgagee, 
upon which he could sue at law. 

In Wolfe v. Murphy, in this Court, the holder of the 
note granted an extension of time to a purchaser who 
had assumed the debt. The Court said: 

“Nevertheless, it is urged with much earnest¬ 
ness that by the extension Laura Green recog¬ 
nized the arrangement between Wolfe and 
De Lashmutt and thereby created the former a 
suretv. If this be true, the same act bv which 
she transformed him from a principal into a 
suretv released him from all liability as suretv. 
We can not assent to such a proposition, be¬ 
cause it is unreasonable, and we are admonished 
by courts and text-writers not to adopt a con¬ 
struction of either conduct or documents which 
involves an absurdity.” 

Wolf v. Murphy, 47 App. D. C. 296, 301. 

The appellant cites and relies upon the case of Union 
Mutual Life Insurance Company v. Hanford, 143 
U. S. 187, and the dissenting opinion of Mr. Justice 
Robb in Wolfe Murphy, supra, but there is no con¬ 
flict between those cases and the contentions of the 
appellee here. In both of the cases mentioned the gran¬ 
tee of the mortgage had expressly assumed the pay¬ 
ment of the mortgage debt but Childress, the grantee 
of the mortgagor, Goldsmith, has not done so here. In 
the case of Insurance Company v. Hanford, the land 
subject to the mortgage was in Illinois and the action 
was brought in that State. The Court restated its de- 
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cision in Willard v. Wood, supra, that the law of the 
forum governed the remedy and that under the law 
of Illinois the grantee of the mortgagor who assumes 
the debt becomes directly and primarily liable to the 
mortgagee and he may be sued at law. The Couirt fol¬ 
lowed the law of Illinois in deciding an Illinois case. 
This is perfectly plain since at the conclusion <j)f the 
opinion the Court declared that 

I 

“Under the law of Illinois, which governs 
this case, the mortgagors were thereby dis¬ 
charged from all personal liability on the notes 
and the Circuit Court rightly refused to enter 
a deficiency decree against them.” 

Union Mutual Life Ins. Co. v. Halford, 
143 U. S. 187, 191. 

I 

While enforcing the law of Illinois the Court also 
declared it to be the “settled law” of that court that 
the grantee is not directly liable to the mortgagee 
either at law or in equity. 

See, also, the interesting and well considered case 

of ! 

i 

* Denison University v. Manning, 65 Ohio St. 

138, 

approved by this Court in Wolfe v. Murphy, supra . 

From the foregoing decisions it appears that only 
an agreement for an extension of time made with the 
principal debtor will operate to discharge a guar¬ 
antor or surety and there was no error committed in 
not holding that Goldsmith’s grantee had become .the 
principal debtor. | 
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III. 

The fourth and fifth assignments of error are: 

4. The court erred in not holding that the de¬ 
fault OF THE PARTY PRIMARILY LIABLE, FOLLOWED BY AN 
UNREASONABLE DELAY OF THE PLAINTIFF IN NOTIFYING 
THIS DEFENDANT OF SUCH DEFAULT, OPERATED TO DIS¬ 
CHARGE THIS DEFENDANT OF HIS GUARANTEE TO THE EX¬ 
TENT OF ANY INJURY OR DAMAGE OCCASIONED BY SUCH 
DEFAULT AND DELAY IN GIVING NOTICE THEREOF, SAID 
DAMAGE AND INJURY CONSISTING IN THE DEPRECIATION IN 
THE VALUE OF THE SECURITY FOR THE INDEBTEDNESS AND 
THE LOSS OF RENTS AND PROFITS YIELDED BY THE REAL ES¬ 
TATE BETWEEN THE TIME OF SAID DEFAULT AND NOTICE TO 
THIS DEFENDANT THEREOF. 

5. The court erred in not holding that this de¬ 
fendant WAS DISCHARGED OF HIS CONTRACT OF GUARANTY 
TO THE EXTENT OF THE RENTS YIELDED BY THE PROPERTY 
SECURING THE PAYMENT OF SAID NOTES BETWEEN THE 
TIME OF SUCH DEFAULT AND THE FORECLOSURE OF THE 
SAID DEED OF TRUST, IT BEING THE RIGHT AND DUTY OF 
THE PLAINTIFF TO COLLECT AND APPLY SUCH RENTS BE¬ 
TWEEN THE TIME OF DEFAULT AND THE TIME OF FORE¬ 
CLOSURE. 


These assignments involve two propositions of law, 
(1) the right of the appellant to have notice given to 
him of the default in the payment of the note and the 
duty of the appellee to give such notice; (2) the right 
of the appellant to be exonerated from liability on his 
contract of warranty to the extent of any damage 
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I 

suffered by him due to the failure of notice to him of 
the default. These questions are not new and have 
been resolved against the contentions of the Appel¬ 
lant. In discussing them in his brief the appellant 
assumes that he was entitled to notice. 

The only case cited by the appellant in support of 
his contentions is that of Hughes v. Hevman, 4 !D. C. 
App. 444, in which the court is quoted as holding that 
unreasonable delay in giving notice is not alone la de¬ 
fense but that if the defendant sustain a loss as a 
result of it he is discharged to the extent of the loss. 
The form of the guaranty under consideration ^s not 
set forth in the report of that decision but it miist be 
assumed, however, in view of the language of the 
court that it was a case where notice was required to 
be given. If notice were required, failure to give 
it or unreasonable delay in giving it would be pegli- 
gence. On the other hand, if notice was not required 
it is difficult to understand how a failure to give lit or 
delay in giving it can result in a defense ev^n if 
coupled with a claim of damage since there can i>e no 
negligence where no duty is owed to the other piarty. 
It may be conceded that in some cases notice would be 
necessary. It may be stipulated for or, as in the case 

i 

of a general letter of guaranty, it might be imprac¬ 
ticable for the guarantor to know to whom and Under 

i 

what circumstances the guaranty attached. F|or a 
proper understanding of the question it is necessary 

i 

to know the form of the guaranty. The form of the 
guaranty in this case appears in the record at pages 2 

l 

and 5, the declaration and affidavit of plaintiff,j and 

I 


I 

i 


i 

I 
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is nowhere denied by the appellant. By referring to 
it we find that he not only did not stipulate for notice 
to him but on the contrary he expressly waived “pro¬ 
test, demand and notice of protest.” The contract, 
therefore, is absolute and unconditional so far as no¬ 
tice is concerned. Whatever right to notice might 
have been his, when he waived it in favor of the ap¬ 
pellee who acted on it his right was gone. He was not 
a mere indorser of a promissory note whose rights 
and liabilities are fixed by the law merchant; he was 
a guarantor and he is liable on his contract in what- 
ever form he chose to make it. 

In the case of Davis v. Wells, Fargo & Co., 104 U. S. 
159, the Supreme Court had under consideration a 
contract of guaranty in which the words were “We 
hereby guarantee unto them Wells, Fargo & Co., un- 
eonditionallv at all times anv indebtedness of Gordon 
& Co./’ietc. A year elapsed after the default and 
notice was not given or demand made until the dav 
before suit was brought. It was contended that the 
guarantor was discharged by the failure to give notice. 
The Court said, among other things: 

“Upon the supposition now made, the notice 
alleged to be necessarv arises from the nature 
of such a guarantv. It is not and cannot be 
claimed that such a condition is so essential to 
the obligation that it can not be waived. We 
do not see, therefore, what less effect can be 
ascribed to the words quoted than that all con¬ 
ditions that otherwise would qualify the obliga¬ 
tion are by agreement expunged from it and 
made void. The obligation becomes thereby 



absolute and unqualified; free from all condi¬ 
tions whatever. That is the natural, obvious 
and ordinary meaning of the terms employed, 
and we can not doubt but that they express the 
real meaning of the parties. It was their mani¬ 
fest intention to make it unambiguous! that 
Wells, Fargo & Co., for any indebtedness that 
might arise to them in consequence of j over¬ 
drafts by Gordon & Co., might securely l<jok to 
the guarantors without the performance on 
their part of any conditions whatever. * ! * 

This view applies with equal force to tljie ex¬ 
ceptions to the other charges and refusals to 
charge of the court below. These exceptions 
are based on the propositions, 

1. That if Wells, Fargo & Co. neglectied to 
notify the defendants below of the amount of 
the overdraft within a reasonable time [after 
closing the account of Gordon & Co.; and 

2. That if thev failed within a reasonable 

* 

time after demand of payment to notify the de¬ 
fendants of the default, the plaintiffs could not 
recover on the guaranty. 

For if the necessity in either or both of these 
contingencies existed to give the notice speci¬ 
fied, it was because the duty to do so wps, by 
construction of law, made conditions of the 
contract. 

But by its terms, as we have shown, thk con¬ 
tract was made absolute and all conditions [were 
waived.” 

Davis v. Wells, Fargo & Co., 104 t T . S. 

159, 169, 170. 

I 

j . 

Independently, however, of the appellant’s waiver 
of notice of the default the overwhelming weight of 
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authority is to the effect that he was not entitled to 
notice in a case of guaranty such as we have here, 
where the payment of a sum certain on a day certain 
is guaranteed. It will be remembered that the guar¬ 
anty was placed upon the back of a promissory note. 
The amount of the note was certain; its maturity date 
was certain and so, also, were the other terms of the 
promise appearing on the face of the note. He must 
be presumed to have known all this when he guaran¬ 
teed payment. His engagement was direct to pay 
when due and it thereupon became and was his duty 
either to see that the maker of the note paid it or to 
pay it himself when it became due. His contract was 
governed bv the ordinarv law of contracts and when 
default occurred his liability became fixed and he be¬ 
came subject to be sued thereon immediately. 

In Welch v. Walsh, the guarantor guaranteed the 

payment of rent reserved in a lease. Rent for two 

vears was allowed to accumulate and there was no 
* 

demand or notice to the guarantor. The defendant 
contended that he was discharged thereby and that 
the tenant was solvent during the default period and 
the rent could have been collected if he had been noti¬ 
fied. Tenant had since become insolvent. This evi¬ 
dence was rejected. The Supreme Court of Massa¬ 
chusetts said: 

‘‘We are of opinion that when the obligation 
of the guarantor is to pay a definite sum at a 
definite time, it is his duty to see that the sum 
guaranteed is paid and that there is no duty on 
the creditor to give notice to the guarantor of 
a default in payment by the principal debtor; 
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and that if the guarantor, in violation of his 
duty, has slumbered because he supposed that 
in the absence of a demand bv the creditor the 
act guaranteed had been performed by the prin¬ 
cipal debtor and has suffered damage frqm so 
doing, he has nothing of which he can complain 
but his own negligence, and is liable to phy the 
sum which he guaranteed should be paid.. ’ 
Welch v. Walsh, 177 Mass. 555, 561j 

I 

“In the case of an absolute guaranty, how¬ 
ever, there is no condition annexed to the con- 
tract itself, nor is any condition implied bf law, 
requiring the guarantee to notify the guarantor 
of the default of the principal. On the con¬ 
trary, his liability is governed by the same rules 
of law by which the ordinary liability of one 
who has broken his contract is determined. And 
this being so, if one guarantees in absolute 
terms the performance of a specific act oij con¬ 
tract of another, his liability being condmen- 
surate with that of the principal, whatever 
proof is necessary to support an action against 
the principal will be sufficient in an action 
against the guarantor. Having guaranteed ab- 
solutelv and unconditionallv that another shall 
perform a certain specific contract he mu$t, at 
his peril, see that the contract is perforated.” 
Booth v. Irving Nat. Bank, 116 Md.| 668, 
674. | 

i 

“But if no presentment or notice is nece$sary 
to establish a default on the part of the person 
whose contract is guaranteed, as in the cafee of 
the maker of the note (the case at bar) o| the 
acceptor of a bill, none is necessary to ektab- 

DZ 


l 

I 
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lish the liability of the guarantor. * * * 

Therefore it is said, and has been repeatedly 
held in England and America, that in the case 
of a guaranty there is no implied condition that 
notice shall be given of the default of the party 
whose contract is guaranteed. * * * The 

reason of this has been stated in these words: 
‘The surety is a guarantor, and it is his business 
to see whether the principal pays, and not that 
of the creditor.’ Lord Eldon in Wright v. 
Simpson, 6 Ves. Jr. 714, 734.” 

Bank of Newbury v. Sinclair, GO X. H. 

100, 107, 108. 

“This was an absolute and unqualified con¬ 
tract by each of the signers to pay the note if 
the maker did not. Upon non-payment at 
maturity it became and has since continued to 
be!their duty to go to the holder and pay it, 
and this without demand and notice. Breed v. 
Hillhouse, 7 Conn. 523.” 

' City Savings Bank v. Hopson, 53 Conn. 

453, 455." 

“The guaranty of ‘the payment of the within 
note’ imported an undertaking without condi¬ 
tion, that in the event of the note not being paid 
according to its terms—that is at maturity—the 
guarantor should be responsible. The non-pay¬ 
ment of the note at maturity made absolute the 
liability of the guarantor, and an action might 
at once have been maintained against him with¬ 
out notice or demand. Such was the effect of the 
unqualified guaranty of the payment of an obli¬ 
gation which was in itself absolute and perfect 
and certain as respects the sum to be paid, and 
the time when payment should be made—all of 
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which was known to the guarantor and appears 
upon the face of the contract. The liability of 
the guarantor thus becoming absolute by the 
non-payment of the note, the neglect Of the 
holder to pursue such remedies as he might have 
against the maker (the guarantor not having re¬ 
quired him to act) would not discharge the al¬ 
ready fixed and absolute obligation of the guar¬ 
antor, nor would neglect to notify the guarantor 
of the non-payment have such an effect.” 

Hungerford v . O’Brien, 37 Minn. 306, 307. 

The rule is thus stated in Corpus Juris: 

\ 

“Where the guaranty is an absolute Under¬ 
taking that payment will be made either by the 
principal or else by the guarantor in his stead, 
and a guaranty of payment is usually ^o re¬ 
garded, a demand or notice to the guarantor of 
non-payment of the bill or note is not necessary 
in order to hold him liable under his guaranty, 
especially where the guaranty expressly ivaives 
protest, demand and notice of non-payment, and 
in some jurisdictions this rule is prescribed by 
statute. This rule applies in the absence of stat¬ 
ute regulating the subject, whether the guaranty 
is made by a separate instrument or indjorsed 
upon the note itself; or whether it is made by 
the holder in transferring it, or by a stranger to 
the note. It also applies, although the ipaker 
was solvent at its maturity and afterwards be¬ 
came insolvent.” 

28 Corp. Jur. p. 984, Section 141. 

Decisions from twenty-five State jurisdictions as 
well as English authorities, are cited in the note in 


l 
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support of the text. Without taking the space to quote 
from them we give reference to some of them: 

Brown v. Curtiss, 2 N. Y. 225, 230. 

Deck v. Works, 57 How Pr. 292. 

Pleasantville Loan Soc. v. Moore, 70 N. J. L. 306. 
Breed v. Hillhouse, 7 Conn. 523. 

Roberts v. Riddle, 79 Pa. St. 468. 

Pfalzer v. Kau, 207 Ill. 116. 

Hoover v. McCormick, 84 Wis. 315. 

Peoples Bank v. Stewart, 150 Mo. App. 314. 
McKee v. Needles, 123 Iowa 195. 

Under the fourth and fifth assignments of error, 
quoted above, the appellant, also, contends that he has 
been damaged by the failure of the appellee or trus¬ 
tee to take possession of the mortgaged property, col¬ 
lect the rents and apply them to the indebtedness, and 
that by the delay in foreclosing the land had depre¬ 
ciated in value. On these questions the authorities are 
equally clear and adverse to these contentions. This 
Court, itself, has said: 

4 4 Finally it is urged as an equitable defense, 
under the Act of Congress of March 3,1915, that 
because of the extension and the consequent fail¬ 
ure to foreclose when the note became due by its 
original terms, the defendant was damaged, and 
is entitled to have his damages considered in de¬ 
termining the amount due upon the note. But, 
he not being a surety has no right to complain 
on i that score. The holder of the note was not 
obliged to foreclose. He could, as he did, pursue 
his remedy at law. Jones, Mortg. 6th ed. sec. 
1220. When the note became due, defendant 



could have paid it and then looked for ipe-im- 
bursement to DeLashmutt. He had precisely 
the same rights after the extension as before. 
Denison University v. Manning, 65 Ohio StL 138, 
151; 61 N. E. 706. //, therefore , he did not\avail 
himself of his right to pay the debt and then pro¬ 
ceed against DeLashmutt, but instead aidaited 
action by the holder of the note , during which 
time , he asserts, the property securing the, debt 
greatly depreciated the fault ivas his and\lie is 
noi entitled to relief on that account against the 
appellee.” 

Wolfe v. Murphy, 47 App. D. C. 296|, 305. 


I 


The Supreme Court of Kentucky on the question 
that where the obligee did not pursue his remedies 


against the principal debtor, with resultant damajge to 
the obligor, very cogently observes: 

o / %/ o •/ 


“If his obligee will not sue, and he is ini dan¬ 
ger, he can relieve himself by fulfilling his obli- 
gat ion; that is, by paying his debt and taking 
the whip into his own hands and pursuing his 
principal.” 

Stout v. Ashton, 5 T. B. Munroe 251.1 


In Warner v. Williams, a Maryland case, an abtion 
was brought on the covenants in two mortgages tq pay 
the mortgage debts. The action was against the iport- 
gagor who had in the meantime conveyed the prop¬ 
erty and his grantee had assumed payment of jhese 
debts. Under the Maryland law a grantee of a lport- 
gagor assuming the debt becomes the principal debtor 
and the mortgagor a surety. The defendant j filed 
equitable pleas in which it was alleged that the piain- 
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tiff in violation of its duty to foreclose when the first 

default had occurred so as to limit the liability of the 

* 

defendant had allowed interest to accumulate to the 
extent of $7,000, as well as taxes; that the property 
was improved at the time by a brick making plant of 
the value of $20,000 which had since disappeared, and 
the grantee company which had assumed the debt had 
become insolvent and had ceased to do business, all to 
the damage of the defendant. Upon these questions 
the Court said: 

i“The principal question then arising on the 
pleadings is whether the facts stated are suffi¬ 
cient in law to discharge the appellants from the 
payment of the two mortgage debts which they 
covenanted to pay. The appellants contend that 
is was the duty of the mortgagee, appellee here, 
to foreclose when the first payment of interest 
became due and was not made, thereby limiting 

the liability of the defendants to the amount if 
* 

any shown to be due by them, as of that date. 

“It is admitted that the effect of the sale of 
the county property, subject to the mortgage for 
twentv-one thousand dollars, to the South Balti- 
more Brick and Tile Company of Baltimore, was 
to make the appellants, mortgagors, the sureties, 
and the corporation the principal debtor. Now 
the law is well settled that a creditor is not 
bound to prosecute measures of active diligence 
against the principal, mere delay on his part, in 
the absence of some special equity, unaccom¬ 
panied by any valid contract for delay, will not 
amount to laches, so as to discharge the 
surety. * * * It is not sufficient to allege a 

loss, without imputing it to some act inconsist¬ 
ent with the relations of the parties. Loss may 
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and often does occur from delay to prosecute 
suit and from delay to execute after judgment. 
The surety has the privilege of hastening the 
creditor to avoid this loss and if he fails tio use 
his privilege, he comes too late when lie asks 
that the consequences of his neglect shall be 
visited upon the creditor. * * * In Gray v. 
Farmer’s Bank, 81 Md. 643, this court has dis¬ 
tinctly said that if the surety desires to expedite 
payment he may pay the debt and by that njieans 
put himself in the place of the creditor pr he 
mav call on the creditor by the aid of a coiirt of 
equity to proceed against the debtor upon giving 
the proper indemnity against costs and dejay.” 
Warner v. Williams, 93 Md. 517, 520| 

I 

i 

“The terms of a guaranty seem to impose on 
the guarantor the duty of seeing whethej.' the 
principal pays; if the principal does not pay and 
the guarantor sustains a loss through ignorance 
of his default, the loss is owing to his own; neg¬ 
ligence, and it seems much more appropriate 
that it slioud be borne by him than by the person 
to whom he has agreed to be answerable ^ipon 
the prinicapal’s default. Many English authori¬ 
ties are cited in support of the doctrine, which 
is certainly sustained by the following (aipong 
other) American cases.” Numerous decisions 
cited. j 

Bank of Newburv v. Sinclair, 60 N. Hj 100, 
108. * | 

“The creditor is under no obligation of ac¬ 
tive diligence for the protection of the surety, 
so long as the surety himself remains inactive. 
Until the surety moves in the matter, jit is 
enough that the creditor holds himself in readi- 
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ness to transfer to him, when he applies, all the 
securities he holds, that he mav have the bene- 
fit of such securities in aid of his own responsi¬ 
bilities. * * * 

I have thus noticed, in detail, all the cases 
cited by the plaintiff’s counsel to show that 
upon the facts presented in this case the plain¬ 
tiff should be relieved from the payment of the 
judgment against him and have examined the 
principles upon which those cases were decided, 
that it might be apparent that, in no single in¬ 
stance, has it ever been held that the mere pas¬ 
siveness of the creditor, in the collection of his 
debt, either of the principal debtor or from the 
collateral securities held by him, is sufficient 
ground for discharging the suretv from his 
liability.” 

Scliroeppell v. Shaw, 3 N. Y. 446, 457, 
461. 

In Chilton v. Brooks, Mr. Chief Justice Alvey, the 
first Chief Justice of this Court, but then Chief Jus¬ 
tice of Maryland, said: 

“The mere failure or refusal on the part of 
the plaintiff to resort to proceedings by dis¬ 
tress to collect of the grantee in the deed the 
ground rent in arrear, in no manner affected 
the right of the mortgagor, who was under cov¬ 
enant to pay such. He could have paid it him¬ 
self and been substituted to the rights and rem¬ 
edies of the plaintiffs.” 

Chilton v. Brooks, 72 Md. 554, 559. 

“The request of the Bank to sue Cole and 
attach his property is proved. It is not that 
such a request of the surety obliges the creditor 
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to comply with it, and to make good to the 
surety the amount that might then have been 
secured by attachment. It has long been settled 
in our courts to the contrary. * * * The 

rule as now settled is a plain and practical one, 
and well understood bv business men. If w^e 
begin to make exceptions to it in cases that 
seem to involve peculiar hardship, it will soon 
become unsettled and uncertain.” 

Ilickok v. Farmers & Mechanics Bank, 35 
Vt. 476, 483. j 

It has been expressly decided that a creditor holding 
promissorv notes for which collateral security has 
been given is not obliged to have recourse tjo the 
collateral before calling upon the surety for the pay¬ 
ment of the debt and that he is not liable to account 
to the surety for any depreciation in the value of the 
collateral securitv between the time of the default in 
payment and the time of their actual sale. 

“The defense is, that the plaintiffs, holders 
of the note, received from the maker a convey¬ 
ance of certain property as collateral security 
for the payment of the note, and that because 
of their failure to sell the collateral and ap¬ 
propriate the proceeds of the sale to the;liqui¬ 
dation of the debt, coupled with the facj; that 
the property held as collateral had somewhat 
depreciated in value between the time df the 
maturitv of the note and the commencement of 
the suit, the right of action as against the de¬ 
fendant, who is an accommodation endorser, 
is lost. That proposition cannot be maintained. 
It is well settled that mere delay by the (|ebtor 

6z ! 
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to isue the principal debtor will not discharge 

the suretv, for the obvious reason that the 

•> ' 

surety mav at anv time discharge his obliga- 
tion to the creditor, and thus make the principal 
his: debtor. The same rule holds when collat¬ 
erals are pledged by the principal debtor. The 
surety mav, at any time after the debt becomes 
due and owing, discharge it and take the col¬ 
laterals. The law implies no contract on the 
part of the creditor to proceed on the collat¬ 
erals before he can sue the surety. Nor are 

♦ 

the rights of the parties affected by the fact 
that the collaterals have depreciated between 
the time of the maturity of the debt, for the 
payment of which they were pledged, and the 
commencement of the suit against the surety. 
These principles are recognized as sound law 
by the Court of Appeals of New York in the 
well considered case of Schroeppell v. Shaw, 
reported in 3 Comstock 446. The same case 
will be found reported in 5 Barb. 580.” 

Bricks ads. Freehold Nat. Bank, 37 
N. J. L. 307. 

“Nor do we think that Miller’s failure to 
sell the bonds deposited, at maturity of the 
note, renders him liable to account to the surety 
for any depreciation of them from that time 
until they were in fact sold. 

The endorser made no demand or request 
that they should be sold. These bonds were 
held and safely kept, as securities for the debt. 
They were not lost, but preserved until filially 
sold, and all of the proceeds of their sale ap¬ 
plied towards the extinguishment of the debt. 
Neither the principal debtor nor his surety at 
any time demanded a sale of anv one of the 
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bonds, and a creditor cannot be held liable for 
depreciation in their value.’’ 

Cherry v. Miller, 7 Lea (75 Tenn.j) 305, 
307. 

A promissory note given for a debt has an existence 
independent from a mortgage given to secure it$ pay¬ 
ment. The maker’s entire estate is liable for the pay¬ 
ment of the note; the mortgage is merely collateral 
to it. Unless restrained by statute a mortgaged may 
pursue all of his remedies at once or successively. He 
may sue on the note; enter to foreclose or bring a 
suit in equity to foreclose. Lord Mansfield declared 
that “it had been settled over and over again that a 
person in such case is at liberty to pursue all his 
remedies at once.” 

Jones on Mortgages, Sec. 1565, Vol. 2, 8th|ed. 

Under the terms of the deed of trust the trustee or 
the party secured may have had the right to take 
possession and collect the rents but looking at the 
substituted affidavit of defense we find no statement of 
any provision of the trust deed which required! that 
this be done. In the absence of any such requirement 
there was no obligation on the party secured or trustee 
to do it. The appellant claims damages resulting from 
non-collection of the rents in the sum of $6,000| but 
nowhere in his affidavit of defense does he say that 
$6,000 in rents were collected during the period of de¬ 
fault. His statement is that he “expects to prove 
at a trial of this cause that the rent of said prop¬ 
erty according to an announced schedule was equ^l to 
one thousand dollars ($1,000.00) per month; all tb the 

i 

i 


i 

I 
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detriment and damage of this defendant in the sum, 

to wit, of six thousand dollars ($6,000.00)” (R. p. 20). 

An announced schedule of rents is quite a different 

thing from the amount of the rents actually collected. 

Neither does he take into consideration any operating 

expenses which would result from taking possession. 

He is claiming damages to the amount of gross rentals 

according to a schedule, whether collected or not. His 

claim as to depreciation in value of the real estate 

is vague and indefinite and mere opinion at most. The 

fact that the property did not sell for enough to pay 

the debt secured on it is indicative of the fact that at 

the inception of the transaction it was not regarded as 

sufficient securitv for the loan and shows the wisdom 

* 

of the requirement of a guaranty for the debt. So 

far as the insolvencv of Goldsmith is concerned the 

* 

appellant is not damaged thereby. He states in his 

affidavit of defense “That at the time of the default 

in said obligation, as more particularly referred to 

in the affidavit of merit, the said Goldsmith was and 

is in a precarious financial condition and unable to 

respond to the claim then existing or now existing , all 

of which was well known to the plaintiff” (R. p. 19). 

Yet in discussing this topic in his brief at page 19, 

he savs that “had he been given seasonable notice he 

could not be heard to complain because then he would 

have been in the position of coming in immediately 

upon default and protecting his rights.” He does not 

say that he was without knowledge of the default and 

he must have known of it because he is able to sav 

•/ 

that at that time Goldsmith was unable to respond. 
He ignores the duty that was imposed upon him when 
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he put his promise into circulation to see to it that 
his contract was carried out. He expected othctf per¬ 
sons to be reminding him of that duty but as we have 
seen it was his business to attend to it. If he wanted 
the rents collected or if he wanted the trust foreclosed 
more speedily than it was done, the answer is thjit he 
should have fulfilled his own obligation and then he 
could have done all of these things to suit himself.! He 
could have taken the whip in his own hands. He fhiled 
utterly in his solemn promise to pay and does not deny 
it. He complains of damages to himself by dela\| but 
what about his own default ? If there was any loss due 
to delay it was a loss of which he himself was the 
cause by his failure to keep his promise. According 
to the damages he claims the appellee owes him mcjney. 
He wants $10,000 for depreciation of value; $6,000 for 
rents whether collected or not, and $4,250.00 for taxes 
and commissions which should not have been jbaid, 
making a total of $20,250.00, not to mention what he 
lost because his friend Goldsmith became insolvent. 
The amount claimed against him is only $15,580.82, 
leaving a balance in his favor of $4,660.18. Instead 
of being damaged he has made money. It is clear that 
Kaufman was content to await such action as might be 
taken by the holder of the note to enforce a compliance 
with his promise. 

IV. ! 


The sixth and seventh assignments of error arj> as 


follows: 


6. The court erred in refusing to deduct from;, or 

APPLY AGAINST THE AMOUNT SUED FOR THE SUM OF FOUR 
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THOUSAND TWO HUNDRED AND FIFTY DOLLARS ($4,250.00), 
deducted from the proceeds of sale, which said sum 
represented an alleged trustee’s commission of two 
THOUSAND TWO HUNDRED AND FIFTY DOLLARS ($2,250.00), 
WHICH WAS NOT OR SHOULD NOT HAVE BEEN PAID OUT OF 
THE PROCEEDS OF THE SALE, AND TAXES IN THE SUM OF 
TWO THOUSAND DOLLARS ($2,000.00), PAID IN ADVANCE 
FOR A PERIOD OF TIME SUBSEQUENT TO THE FORECLOSURE 
AND NOT, THEREFORE, PROPERLY DEDUCTIBLE FROM THE 
PROCEEDS OF SALE. 

7. The court erred in granting the motion for 

JUDGMENT UNDER THE PROVISIONS OF THE 73RD RULE OF 

the Supreme Court of the District of Columbia for 

THE REASON THAT IF THERE IS A PARTIAL DEFENSE THE 
PLAINTIFF IS NOT ENTITLED TO A SUMMARY JUDGMENT IN 
WHOLE OR IN PART, UNLESS THE DEFENDANT CONFESSES 
THE WHOLE OR PART TO BE DUE. 

These two assignments are inconsistent and un¬ 
tenable. The sixth assignment is a complaint that the 
court below refused to deduct or apply against the 
sum sued for certain items mentioned in the affidavit 
of defense. But on a motion for judgment under the 
73rd Rule how could the court possibly deduct these 
items from the amount sued for without entering judg¬ 
ment for the difference between these items and the 
amount claimed by the plaintiff. Yet, in the seventh 
assignment the power of the court to enter any judg¬ 
ment on motion is denied unless the defendant con¬ 
fesses the whole or a part to be due. To make a de¬ 
duction of $4,250.00 from the amount sued for the 
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court would necessarily have to* treat the remainder 
of the plaintiff’s claim as confessed enter judgment 
for that amount and then send the case on foit trial 
as to the disputed items amounting to $4,250.00.; Ap¬ 
pellant’s interpretation of the 73rd Rule is 
difficult to understand. For example at page ?1, of 
the brief, it is said “In the construction of the: 73rd 

I 

Rule, apparently the court below was of the opinion 
that where the affidavit denies the whole of plaintiff’s 
claim, but such denial is only good as to part thereof, 
judgment should be entered for the full amount.” 
That is not verv intelligible. If it means that the icourt 
was of opinion that because the affidavit of defense 
was good only as to a part of the claim, though (leny- 
ing the whole, judgment should be given for ^ill, it 
is difficult to imagine any court having any j such 
opinion. The motion was for a judgment for the 
whole amount for the want of an adequate defense. 
The whole necessarily includes all of the parts and 
upon consideration of such a motion if the court was 
of the opinion that only a partial defense was s0t up 
it would be proper to give judgment for so much as to 
which there was no defense and leave the remainder 
for trial. The court is not limited in its action to only 
express acknowledgments by the defendant of the in¬ 
debtedness in whole or in part. If the rule njeans 
what the appellant contends in his brief at page 22 
that “if the defendant denies the entire claim, and 
admits none of it, and his facts set up in defens^ are 
good as to part of the claim, judgment should nqt be 
entered either for the whole or for any part of the 
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amount sued for”, then the rule is meaningless. De¬ 
nials are not enough; the rule requires that facts must 
be stated which would, if true, be sufficient to defeat 
the plaintiff’s claim in whole or in part. And these 
facts must be stated in “precise and distinct terms.” 
The 73rd Rule, of course, is not intended to take the 
place of a trial but it is intended to search the con¬ 
science of the defendant like a bill in equity to ascer¬ 
tain if there be any facts to be tried by a jury and to 
prevent the setting up of fictitious defenses. Speak¬ 
ing of this rule, this Court said: 

“The affidavit is not a substitute for plead¬ 
ing or special pleading. It need not be drawn 
with so much nicety as to meet every objection 
that might be urged; but at the same time it 
must allege facts which will constitute a sub¬ 
stantial defense with reasonable distinctness 
and precision. Where these are lacking the 
plaintiff ought not to be barred of his right to 
immediate judgment.” 

Gleason v. Hoeke, 5 App. D. C. 7. 

The affidavit of defense does not measure up to this 
requirement. Even as to the two items of taxes and 
commissions referred to there is no precision or dis¬ 
tinctness, there being merely a statement that they 
were improperly charged against the proceeds of sale. 
That is a statement of a conclusion rather than a fact. 
The matters as to the terms of sale and application 
of the proceeds were matters that were confided to the 
trustee who is not a party to this suit. He was trus¬ 
tee for both parties and if either or both were not 
satisfied with his administration of his trust thev can 
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have a review in equity. So far as the plaintiff, ap¬ 
pellee, is concerned the matter of the deed of trust 
is only brought into the case for the purposq of ex¬ 
plaining the source of one of the credits allojwed on 
the promissory note. There is no statement! in the 
affidavit of defense that the appellant ever applied to 
the trustee or to the appellee for any information nor 
is there any statement that any information was de- 
nied him by either of them. 

Upon the foregoing authority it appears that it was 
not necessary under the form of guaranty herein to 
give notice of default to the appellant and that delay, 
if there was such, in foreclosing even with resulting 
damages does not discharge him from liability, j 

i 

V. i 

i 

t 

The eighth and ninth assignments of error £ire as 
follows: j 

i 

8. The court erred in not holding the saiP fore- 

I 

CLOSURE SALE TO ENFORCE THE PAYMENT, IN WHOLE OR IN 
PART, OF THE NOTES SUED ON HEREIN WAS VOID IN| THAT 
IT APPEARS FROM THE SUPPLEMENTAL AFFIDAVIT <pF DE¬ 
FENSE THAT THE SURVIVING TRUSTEE NAMED IN THE DEED 

I 

OF TRUST WAS THE AGENT OF THE PLAINTIFF, THE BiOLDER 

I 

OF THE NOTES SUED ON and THE PURCHASER OF THE PROP¬ 
ERTY AND THAT THE PURCHASE BY THE PLAINTIFF WAS 
UPON THE ADVICE AND UNDER THE DIRECTION OF THE SAID 
TRUSTEE AS AGENT OR REPRESENTATIVE OF THE PLAINTIFF 

AND THAT THEREFORE THE DEFENDANT IS ENTITLED TO 

I 

HAVE CREDIT AGAINST SAID NOTES, THE FAIR VALUE OF SAID 
PROPERTY RATHER THAN THE PRICE PAID BY THE PLAINTIFF. 

i 

7 z 
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9. The court erred in not holding that when the 

PLAINTIFF, THE HOLDER OF THE DEED OF TRUST NOTES, 
PURCHASED THE PROPERTY AT FORECLOSURE SALE IT DIS¬ 
CHARGED SAID NOTES. 

Under these assignments the appellant cites two 
cases recentlv decided bv this Court, namelv, Holman 
v. Rvon, 60 W. L. R. 182 and Spruill v. Ballard, 60 
W. L. R. 362, and then makes the extravagant state¬ 
ment that this Court has strongly condemned practices 
such as exist in this case. An examination of these 
cases shows that they are no more like the present case 
than chalk is like cheese. In Holman v. Rvon, Rvon 
pretending to act as a broker loaned his own money, 
took a note payable to his sister, named himself and 
another sister as trustees in a deed of trust to secure 
the note; he foreclosed for a default in a trifling 
amount, sold the property at auction to his wife and 
then told conflicting stories as to the advancement of 
the money by his wife out of her separate estate. He 
sold the property for about one-third of what it was 
worth and then borrowed on it twice as much as had 
been paid for it. The case of Spruill v. Ballard was 
almost as bad and along the same lines. There are no 
such conditions in the present case. There is nothing 
in the record which shows that the trustee did a single 
act inconsistent with his duty as trustee. There can 
be no objection to the trustee and cestui-que-trust con¬ 
ferring as to the administration of the trust. The 
cestui-que-trust had a right to buy the property at 
the foreclosure sale even for less than the debt for 
which it was security. That is what was done in the 
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case of Shepherd v. May, supra , and the Supreme 
Court of the United States found no fault with it. No 
court of equity would set aside the sale for nq more 
reason than is stated in the affidavit of defense ^nd in 
an action at law, which this is, the court is without 
jurisdiction to do so. The same alleged error which 
is set up in the ninth assignment was also set up in the 
case of Shepherd v. May, 115 U. S. 505, 509, and de¬ 
nied by the Supreme Court at pages 511 and 512, of the 
opinion. The purchase of the mortgaged property does 
not extinguish the notes secured by the mortgage un- 

f 

less there is an agreement to that effect, of which there 
is not even a pretence in the present case. j 

Conclusion. 

i 

I 

In conclusion, it is respectfully submitted th^t ac¬ 
cording to the record, as here presented, there \yas no 
change or alteration made in the contract which the 
appellant Kaufman guaranteed; that there nevdr was 
a time when the appellant Kaufman or his principal 
could not have come in and redeemed their promises 
by making payment of the note which forms the basis 
of this action and, thereby, have become subrogated 
to all the rights and security held by the appellee; that 
had the appellee made a valid binding agreement for an 
extension of time with the grantee Childress it wias an 

agreement made with a stranger to the original trans¬ 
action and for her benefit onlv and without anv Effect 

j * i 

to alter the original contract so as to dischargje the 
appellant on his guaranty; that before the appellant 
would be discharged of his guaranty it must be found 
that the extension of time was granted to the original 
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or principal debtor, in this case, Goldsmith; that had 
Kaufman redeemed his guaranty by payment of said 
note when due and then subjected Childress, the gran¬ 
tee, to a foreclosure the appellee might have become 
liable on its contract with her; but that would be 
another story. It is respectfully submitted that the 
affidavit of defense was wholly insufficient; that there 
was no error in the judgment of the Court below and 
it should be affirmed. 

Respectfully submitted, 

FRANCIS P. SHEEHY, 

VINCENT A. SHEEHY, 

Attorneys for Appellee , 

416 5 th Street N. IF. 


(2510) 




